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AHHOTAIMS

Brinycknas kBanudukannonHas pabora «llpumenenue mpaBa kak ocoOas
dbopMa peanusanyu mpaBa» COCTOUT U3 BBEIEHUS, JBYX IJ1aB, IIECTH Maparpados,
3aKJIIOYEHUS W CHHCKA  HCIOJB30BAaHHOM  JIMTEPATyphl,  BKJIIOYAIOLIETO

60uctounnyoB. O0I1Iee KOJUYECTBO CTPAHUIl PpA0OThI COCTABIISIET 60.

Bo BBEJICHUU o0ocHOBaHa AKTYaJIbHOCTb TEMBEI BBIITYCKHOM
KBaTU(UKAIIMOHHONW paOOThl UCCIEAOBAHMS, ONPEIEIEHbI 11eJb, 00BEKT U 3a/1auu
WCCJICIOBaHMS, a TaKke OOO3HaueHa HMIMPUYECKas 0asza, TeopeTHUecKas u

IMpaKTH4YCCKas OCHOBA pa6OTI>I.

B mepBoif rnaBe aHanmusmpyeTcs MOHATHE W (POPMBI peanu3anuu Tpasa.
OCHOBHOE€ BHUMAHHME B JAHHOM pa3Jelie YIAEJIECHO OCHOBHBIM XapaKTEPUCTUKAM U

OCHOBaHMSIM IPUMEHEHUS MTpaBa Kak 0co0oil (popMbl peann3aluy rnpasa.

Bo BTOpOW riaBe NPOBOAMTCS AHAINA3 CTAaAUKd NPABONPUMEHUTEIBHOU
JESATEIIbHOCTH: YCTAaHOBJICHUE (PAKTUYECKUX OOCTOSITENILCTB JEJa; YCTaHOBJIECHUE
IOPUIMYECKOM OCHOBBI [I€J1a; BBIHECEHHE PELICHMS M0 Jely. Bblaensrorcs u
pacKphIBAIOTCA o0s13aTeIbHbIC TpeOoBaHus, PENbSBISIEMbIE K

IMPpaBOIIPUMCHHUTCIIAIM B ITPOLCCCC OCYIICCTBICHUA UMU CBOEH ACATCIIbPHOCTH.

B 3airoueHuMM NOABEAECHBI UTOTH HPOBEAEHHOIO  MCCIIEOBAHUA,
chopMyIMpOBaHbl BBIBOABI M MPENJIOKEHHUS MO COBEPILIEHCTBOBAHHUIO MpoIiecca

IMPUMCHCHUA ITpaBa.
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BBEJAEHHUE

['ocyaapctBo perynupyeT oO1eCTBEeHHbIE OTHOLIEHUS, UCIIOJIb3YS JIJISl 3TOTO
mpaBOoTBOpYECTBO. Ho mocie n3manmsi mpaBOBBIX HOPM BO3HHUKAET HEOOXOIUMOCTh

B UX pcain3aliuu.

[Ipumenenune mpaBa Kak ofHa U3 (JOpM ero peanusanuu HeoOXoauMa Tam, Te
MIPABOOTHOIIICHHUE, C YIETOM €T0 CII0KHOCTH U BAXKHOCTHU C TOUKH 3PCHHS PEIICHUS
3a/a4, CTOSAIIUX TEPE] BJIACTHIO, MOXET W JOJDKHO OBITh CO3/[aHO JHIIb IO
pEIICHUIO OpraHa, KOTOPBIM OJIMIIETBOPSET TOCYJApPCTBEHHYIO BJIACTh, WU TJIC
IIPABOOTHOIICHHE JTOJDKHO TPOUTH KOHTPOJIb CO CTOPOHBI TOCYAapCTBa B JIUIIE €T0
BJIACTHBIX OpraHOB. HarpaxiaeHue opIeHOM, pacTopKeHHe Opaka, Ha3HaueHHE Ha
Ty WIW UHYIO JOJDKHOCTH BO3MOYKHO JIUIIH TIPU HATMIUH PEIICHUS KOMIIETCHTHOTO
oprana. be3 Takux pemeHWii HEBO3MOXXHO XpaHUTh TPAaBOBBIE HOPMBI OT
HApyIIEHWH, HaKa3blBaTh MPABOHAPYIIUTENEH W JIMKBUIUPOBATH BpEIHBIC
TIOCJIC/ICTBUS PABOHAPYIIIEHUH.

Oco0eHHO BaKHBIM CTAHOBHUTCS TNPUMEHEHHE TIpaBa B COBPEMEHHYIO
CIIOKHYIO ATIOXY KPU3HCOB M pedopM, TaK KaK TOJbKO TOCYAApPCTBO B COCTOSHUU
obecneyuTh ONTUMaIbHOE U Ah(PEKTUBHOE PETryIUPOBAHUE OOIIECTBEHHBIX
oTHOIeHUH. [{enpio mpuMeHeHHs TTpaBa SBISCTCS YI0BICTBOPEHUE MOTPEOHOCTEN
Y MHTEPECOB BCETO OOIIECTBA, a TAK KaK MOTPEOHOCTH JIFOI€H TOCTOSTHHO MEHSFOTCS
B COOTBETCTBHHM C W3MEHUWBHIMH YCIOBUSMHU JXU3HU, TO U MPABONPUMEHHUTEIN
JOJDKHBI B CBOEH NIEATETLHOCTH YYUTHIBATH BCE TO HOBOE, YTO HEOOXOAMMO IS
PE3YJIbTAaTUBHOTO PETYIHUPOBAHUS PA3IUIHBIX cpep OOIIECTBEHHOMN KU3HH.

s 6onee 3pPEeKTUBHOTO MPUMEHEHHS] HOPM TpaBa JOJDKHOCTHOE JTUIIO
YIOJHOMOYEHHOTO Ha 3TO OpraHa JOJIKHO TMPEJCTaBIATh ce0€ MPUYMHBI, TPH
KOTOPBIX BOSHUKAET HEOOXOIMMOCTh B TTPABONIPUMEHEHHH, 3HAThH CTAIUU TMPOIIecca
MPaBONPUMEHEHUSI W yMETh TOJBECTH BECh IMPOIECC K €ro JIOTHYECKOMY

3aBCPIICHUIO — BBIHCCCHUIO dKTa ITIPUMCHCHUS IIpaBa.



AKTyaIbHOCTb UCCIIE0BAHMS TEMBI 3aKJTIOUAETCS B HEOOXOMMOCTH aHAJIN3a
IPaBONPUMEHHUTENBHOMN IEATENBLHOCTH, YTOOBI OHATH UX LIEIH U 3a/1a4H, BIUSIHHE
Ha YeJIOBEKa U OOIIECTBO.

ITo cTeneHn HAayYHOM pa3pabOTaHHOCTH TEMY MOXKHO OXapaKTEPU30BaTh KaK
JIOBOJILHO HW3YYEHHYIO Onarojaps TOMY, YTO Mbl NPAKTHYECKH €KEIHEBHO
CTaJKUBAEMCS C TIPABONPUMEHHUTEILHON JEATENBHOCThIO. M3ydeHnio craauid
IPaBONPUMEHHUTENBHOMN JIEATENLHOCTH MOCBSIIEHO OOJNBIIOE KOJMYECTBO CTATE,
MoHorpaduii, pabot. DTy TeMy B CBOMX HMCCJEIOBAHHMAX PACKPBIBAIOT 3aBajiCKas
JLH.!, Bomnenko H.H.?, Pemeros [0.C., Taxke ciemayer OTMETHTH pPabOThI
3enenunoii A. 10.4, O. A. Yaycckoir®, A.B. ITetposa®.

OGBEKTOM HCCIIEI0BAHNUS B JAHHOM paboTe CIIeLyeT CUUTaTh OOIIECTBEHHbIE
OTHOIIEHUS B C(epe Pean3aliy NpaBa, a iMEHHO — JAEATENBHOCTD I10 IIPUMEHEHHIO
npasa.

[lenb paboThI — aHAIM3 M XapaKTEPUCTHKA NPUMEHEHHUs NpaBa Kak 0Coboii

(dbopMBbI peanu3aliyu rnpasa.

! 3aBazckas JI.H. TeopeTuueckue BOIPOCH IpuMeHeHus npasa // Teopus 1paBa: HOBbIE HIEH. —
M.: FOpua.out., 1991. Bemn. 1. C. 227.

2 Borienko H.H., Poxxkos A.I1. IIpaBonprMeHUTeNbHAS IPAKTHKA: TOHATHE, OCHOBHBIE YePTHI
u ¢pyakuun. Bonrorpam, 2004.

3 Pemetos 10.C. Peanusanus HOpM COBETCKOTO IIpaBa: CUCTEMHBIH aHanus. M., 1989.

4 3enennna A. O. [IpuMeHeHre kKak OCHOBHAs (hopMa peaTu3aluy HOpM IIpaBa COLUANTBHOTO
obecrieuenus / A. 0. 3enenuna // Bectauk Tomckoro rocyaapctBeHHOTO yHUBEpcHuTeTa. [IpaBo.
2013. Ne 1 (7). C. 96-103

5 IlpuMeHeHre HOPM IpakJaHCKOTO IpaBa :Bonpockl Teopun U MpakTHKH : ABTOpedepaT
JUCCEPTALIMU Ha COMCKAHUE YUEHOU CTENEHN KaHIuAaTa Iopuandeckux HayK. CrenuaabHOCTh
12.00.03 - I'paxxmanckoe npaso ; [IpeanpuHumMarensckoe mpaso ; CeMeitHoe mpaso ;
Mexnynapoanoe yactHoe npaBo /O. A. Haycckas ; Hayu.pyk. 3. U. Llpi6ynenko. -
Capatos,2002. -22 c.

6 A.B. Ilerpos, }O.B. Kokopea [IpaBoBasi akTHBHOCTb KaK HEOOXOIUMBII (pakTop pa3BUTHS

rpaxkaanckoro obmectsa // Bectauk Hmwkeropoackoro yauepcureta uMm. H.M. Jlob6aueBckoro,

2010, Ne 4 (1), c. 247-252



I[J'IH JOCTHUIKCHUA LCJIN MMOCTABJICHDBI CJICAYIOIINUC 3a1a49M:
- OIIPCACIICHUS ITOHATUA U OCHOBHBIX 0COOeHHOCTEH IMPUMCHCHUS I1paBa,
- HCCJICAOBAHUC OCHOBaHUM IIPUMCHCHHUS ITpaBa,
- BBIACJICHHUC MW aHAJIM3 OCHOBHBIX CTaI[I/Iﬁ HpaBOHpHMeHHTCHBHOﬁ
JACATCIBHOCTH.
BBIHYCKHa}I KBaJ'II/Iq)I/IKaHI/IOHHaSI pa60Ta COCTOUT M3 BBCACHH:A, IBYX

pas3zennoB, 3aKI0YeHHS U OMOIHOTrpaPUecKOro CIIUCKa JIUTEPaTypHhI.



I'maBa 1. OCOBEHHOCTU ITPUMEHEHI S ITPABA KAK ®OPMbI
PEAJIN3ALINU ITPABA.

1.1 llousiTue u popmbl peasu3anuu npasa.

Peanuzanus npaBa uMeeT OrpoMHOE 3HaYE€HUE JUIs 00LIecTBa U roCy1apcTBa,
TaKk Kak o0O0ecleyuBaeT HOpMalbHOE UX (YHKIMOHUPOBAHUE, PETYIUPYS
0OIIIeCTBEHHbIE OTHOILLIEHUS U TOOYKas JIIoJel BecTu ceOsi MpaBOMEPHO, TO €CTh
TaK, KaK MPEANUChIBACT 3aKOH. Tak Kak peajn3alnus IpaBa HalpaBieHa Ha BCE
OOIIECTBO U CTPEMUTCS YPETYJIUPOBATh BCE OOILIECTBEHHBIE OTHOLIEHUS, KOTOPBIE
B HEM CYIIECTBYIOT, Kpyr CyOBEKTOB peaiu3alidl JOCTaTOYHO ILIUPOK — 3TO
(duznyeckue, IOpUANYECKUE JIMLA, TOCYIapCTBEHHbBIE CIyXallUe U JOHKHOCTHbBIE
JIMLA, TOCYJapCTBEHHBIE OPraHbl U BCE TOCYIapCTBO B LIEJIOM.

CyuiecTByeT HECKOJIBKO TOYEK 3PEHUSI OTHOCUTENIBHO MOHSTHS peau3alyu
npaBa. MHOrue aBTOpBI ONPEAEISAIOT €ro Kak IMPOLEcC, MPU KOTOPOM CYOBEKTHI
npaBa BeOyT ceOs COOTBETCTBEHHO NPEANUCAHUSIM IPaBOBBIX HOpM. To ecTb
peanuzanys paBa IPOUCXOIUT Yepe3 AeATEIbHOCTb JIFOJIEH, B IOCTYIIKAX KOTOPBIX
Y BOILIOIAIOTCS TpeOOBaHMsI, yCTAHOBJICHHbBIE TIPABOM.

OpnHako Takoil MOAX0/ HE pacKpbIBAaeT NOHATHE B MOJHOU Mepe. [loTromy kak
JUIS peau3aliy IpaBa BaXKEH U pe3yibTaT, IPU KOTOPOM JIOJIKHO ObITh JOCTUTHYTO
MOJTHOE COOTBETCTBHE MEXAYy TpeOOBAaHUSIMU HOPM M COOTBETCTBYIOIIUMU
NEHCTBUSMHU CYOBEKTOB IpaBa. B 3ToM cilydae peanuzanys IpaBa BBICTYNAET B
KaueCTBE KOHKPETHOIO IPOSIBJICHUS IIPABOBOI'O PETYJINPOBAHUS B €r0 PE3YNbTATe.

[TosTromy Hambonee monHON BUAUTCA mno3ulus Mapuenko M.H., B
COOTBETCTBUM C KOTOPOM pealM3alyIi0 MpaBa MOKHO ONPENEIUTh, KaK IPOLecC
OCYILIECTBJIIEHUS IPABOBBIX NPEANUCAHUA B JKU3Hb, BBIPAKCHHBIM B INOBEICHUU

JOZIEH ¥ BEAYLIMI K KOHKPETHOMY KOHEYHOMY Pe3yJbTary .

" Mapuenko M.H., Jlepa6éuna E.M. IIpasoBenenue : yue6. — M. : TK Ben6u, U3x-so Ipocrmexr,
2008. - 416 c.



Peanuzanuio mpaBa HE CTOUT IyTaThb C JACHCTBUEM IpaBa. DTH MOHSTUSA
OJU3KH 10 3HAYEHUIO, HO OHU COOTHOCSTCS Kak o01iee u yactHoe. Eciu peanuzanus
npaBa Bcerja OyAeT Tak Ke U JICMCTBUEM IpaBa, TO JIEUCTBUE HE BCErjia sIBISETCS
pean3anmen.

W3 cka3zaHHOTO BBIILIE CIIEAYET, UTO JIEUCTBHE 3TO 0OJiee MIUPOKOE MOHSTHE,
yeM peanuzanusi. OHO MpenoiaraeT He TOIBKO MPSIMOE BO3/ICMCTBUE HA MIOBEICHUE
JIOACH, KaK 3TO JeNaeT pealu3alus MpaBa, HO Tak k€ MH(OPMALMOHHOE U WHOE
BO3JICCTBHE HA 00I1IECTBEHHbIE OTHOILICHUS U TOBEJECHUE JIIO/ICH.

Tax xax HOpMBI IIpaBa OBIBAIOT YIIPABOMOYHUBAIOIIUMHU, 3AMPEIIAOIIUMHU HIIH
00s3bIBAIOIIMMH, OHU PEATH3YIOTCS B pa3HbIX (hopmax. CyllecTBYIOT pa3iuyHbIe
kinaccudukanum (Gopm peanusanuu mpaBa, HO HamboJiee PacHpOCTPaHEHO HX
pas3zieNieHue Ha: UCIIOJIb30BaHKe (MJIH OCYILECTBICHHE), COOMIOICHUE, UCTIOTHEHHE
U IPUMEHEHUE.

Hcnonb3oBaHne — 3TO aKTUBHBIE IEUCTBUSI CYObEKTOB MpaBa, HAlPaBICHHBIE
Ha UCIOJIb30BAaHUE IOPUANYECKUX BO3MOKHOCTEN, HA KOTOPBIE OHU YIIPABOMOYEHBI
HOopMamu TmipaBa. [Ipu naHHOUM (opme peanuzanus HTPOUCXOAUT B Pe3yJbTaTe
CBOOOMHOTO BOJICU3BSIBICHHUS CYyOBEKTOB, KOTOpPBHIE MOTYT BOCIOJB30BATHCSA
NPEIOCTABICHHBIMU WM TMpaBaMM IO CBOeMYy ycMmoTpeHuto. Ilpu 3TOM,
MPEANOaraeTcsi, YT0 HUKTO HE MOXET ObITh MPUHYXKJIEH K OCYLIECTBICHUIO WU
HEOCYILIECTBJICHUIO CBOMX IpaB. JTO KacaeTcsi HE TOJbKO TIPaXKIaH, HO U
rOCyAapCTBEHHBIX OPraHOB C UX JOHKHOCTHBIMU JIMIIAMH, a TAK)KEe OpraHu3aiui.

Hanpumep, nannas ¢popma mposiBISICTCS MPU peain3alii U30upaTesbHbIX
npaB, Tak, corinacHo Mm.2 cT. 32 Koncturyuun P® I'paxnpane Poccuiickoit
denepand UMEOT TpaBo U30UpaTh HW  ObITh H30pAaHHBIMU B  OPTaHbl
rOCyJapCTBEHHOM BJIAaCTH W OpraHbl MECTHOIO CAaMOYIPaBJICHHUS, a TaKxKe

y4acTBOBaTh B pedepenmyme’,

8 "Konctutyrms Poccniickoit ®enepanun" (MpHHATA BCEHAPOIHBIM roocoBanueM 12.12.1993)

(c yueToM mompaBoK, BHeCEHHBIX 3akoHamMu P® o mompaBkax k Koncturynuu PO ot 30.12.2008
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OnHako UCHONBb30BAaHUWE IpaBa TIOCYJAapCTBEHHBIMM OpraHaMd M HX
JOJDKHOCTHBIMM  JIMIAMM  3a4aCTyl0 SBJIETCA HE TOJBKO IIPaBOM, HO W
00s13aHHOCTBIO. B KauecTtBe mpumepa moxkHo mnpuBectu BepxoBubii Cyn PO,
KOTOPBIH, B COOTBETCTBUU CO CT. 126 Konctutynuu PO nMeer He TOIBKO NpaBo, HO
U O0053aHHOCTh BBICTYNaTh B KayeCTBE BBICHIETO CyAeOHOro OpraHa 1o
IPAXKIAHCKUM, YTOJIOBHBIM, aJMUHHUCTPATHUBHBIM W HHBIM JEJNaM, NOACYIHBIM
cynam oOmIel IOpPUCIUKINU, OCYHIECTBIATh B MPEAYCMOTPEHHBIX (heaepaabHbIM
3aKOHOM TIpoleccyalbHbIX (popMax CyneOHBbIN HAA30p 3a UX JEATENbHOCTHIO, a
TaKKe JaBaTh Pa3bsACHEHHUS [0 BOIIPOCAM CyAeO0HON NPaKTHKHU' .

Hcnonaenne — 3To peanmzarsi oOs3bIBaronmx HopM. JlanHas dopma
BBIP@KAETCS B OO0S3aHHOCTU (U3MYECKUX WU IOPUAMYECKUX JIUI[ COBEPIIUTH
JNEUCTBUSA, KOTOPbIE IPEAYCMOTPEHBI TOW WIIM NHOM HOPMOU IIpaBa, JOTOBOPOM WIIH
MHBIM aKTOM TIpaBonpuMeHeHus. [loMmumMo 00s13aTeIbHOr0 XapakTepa, Al JaHHOU
dbopMbl XapakTepHO TaK >K€ IMACCUBHOE TOBEACHHE CYOBEKTOB, TaK Kak K
BO3HUKHOBEHHUIO Yy CYObEKTa TOW WJIM WHOM OO0S3aHHOCTH HAMpPSIMYIO CBSI3aHO C
aKTUBHBIM TOBEICHHEM YNPAaBOMOYEHHOro cyObekTa. Ilpu 3TOM wHcnosHeHue
MOXET BBIPAXXaTbCA HE TOJBKO COBEPIICHHEM AKTHBHBIX IECHCTBUM B IOJB3Y
JIPYroro cyObeKTa, HO TakK K€ U B BO3/IEPKAHUU OT UX COBEPILICHUS.

Hanpumep, ycranosnenusie Koncturynuein PO 006513aHHOCTH Ipak/1aH HECTH
BOMHCKYIO 005I3aHHOCTh WJIH yIUTaunBaTh Hajoru (ct. 59 u ct. 57 Koncturynuu PO

COOTBETCTBEHHO).

N 6-OK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-DK3)

[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].

? "Konctutynus Poccuiickoit ®esepanun” (IpuHATa BCEHAPOIHBIM roiocoBanueM 12.12.1993)
(c yueToM mompaBoK, BHeCEHHBIX 3akoHamMu P® o mompaBkax k Koncturynuu PO ot 30.12.2008

N 6-OK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-DK3)

[DnexTponnslii pecypc] // Koncynprant [lroc: [cripaBouHO-IOUCKOBAs CUCTEMA)].
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CoOmronenne — peanm3auus 3anpemarolmiux HopMm. Kak mpasBuio 3t1o
NPOSIBIISIETCS. B BO3/ACPKAHUU CYOBEKTOB IpaBa OT COBEPILEHHUS MOCTYIKOB, Ha
KOTOpBIE 3aKOHOM HAJOKEH 3aIpeT, MOJ YIpo30W NMPUMEHEHMs CaHKIMM. Llenbro
JaHHOW (POPMBI SBJSICTCS HEOIYIEHNE MPUYMHEHNS Bpela JINYHOCTH, OOIECTBY
win  rocynapctBy. CoOmoneHune Bcerja UMMeEeT IAcCUBHBIM — Xapakrep,
BBIP@XKAIOUIMICSI HE B COBEPIICHWU KAKUX-TMOO JEHCTBUM, a, HAIpOTUB, B
BO3/E€p>KaHuU OT HuX. B ciyuae, ecnu 3anpeniaromas Hopma He Oblia coOoieHa,
K CYOBEKTY NpHUMEHSIOTCS caHKuud. K coONMIOIEeHUI0 OTHOCSTCS  BCE
OXpaHUTEIbHbIE HOPMBI, TAK KaK OHH COJIEP>KAT 3alpeT Ha uTo-11b00. Takoi 3amper
HE 00s3aTeNbHO MPAMO CHOPMYIHPOBAH B HOPME, HO €r0 MOKHO JIOTHUECKU
BBIIBUTh MCXOJS U3 €€ CMBICIIA, TAaK KaK €CJIM B CAHKIMM HOPMBI yCTAHOBJICHA
OTBETCTBEHHOCTh 3a T€ WM HHbIC JIEHCTBUS, OUYEBUIHBIM fBIsAETCA (aKT HX
3anpenieHns 3aKkoHojaTeneM. Takue 3ampeTsl ycTaHOBIEHb HopmMaMu OcoOeHHOM
yacTh YTOJOBHOIO Kojekca M HopMamu Kogekca 00 aJIMUHUCTPaTUBHBIX
npaBoHapyueHusax Poccniickon @enepanun.

Berieykasanable (OpMbl peanusyroT IMPEANuCcaHusi, yKazaHHblE B HOpME
paBa, HEMOCPEJACTBEHHO, TO €CTh HAXOJAT CBOE OTPaXEHHE B MOBENECHUH JIIOJIEH
0e3 BMelIaTelabCcTBa rocyAapcTBa M ero opraHoB. Ho B mpouecce peanuzanuu
cyOBEKTaMU CBOMX IPaB U 00s13aHHOCTEN HENM30€XKHO BO3ZHMKAIOT CIydyau, KOIJa
npaBa HE MOTYT BO3HUKHYTb, a YK€ HMEIOIIMECs IpaBa HE MOTYT OBITh
peanu3oBaHbl 0e3 BMeEUIATENbCTBA CYOBEKTOB, HAJACHEHHBIMU BJIACTHBIMU
nosHoMmounsiMu. Torma mpaBo OyneT peann3oBaThbes MYTEM YETBEPTOM, OCOOOM

(GbopMbI — MPaBONTPUMEHEHUS.

1.2 Oco0eHHOCTH M OCHOBAHUS MPUMEHEHHUS NMpPaBa.

[Ipumenenne mpaBa — Takas ¢opMa peanu3alud TMpaBa, KoTOpas

HCTIOCPCACTBCHHO HAIIPAaBJICHA Ha BOILUIOIICHHUEC ITPABOBBIX HpCI[HI/ICaHI/Iﬁ B JKXHU3Hb.
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Hmenno Onarogapsi IpUMEHEHHUIO «OyMasKHBIE» HOPMBI HAXOIST CBOE OTPAKEHUE B
Halleil peaJlbHOM JKM3HM M OKa3blBalOT Ha HEE HENOCPEACTBEHHOE BIIUSHUE.
[Ipumenenue mnpaBa HEOOXOAUMO TOrJA, KOIJa BO3HUKAIOT MPEMSATCTBUS K
peannzanuu CyOBEKTUBHBIX MpPaB, JOOPOBOJBHO HE MCIIOIHSAIOTCS HOPUINYECKHE
00S13aHHOCTH WJIM UCIIONHSIOTCSA, HO HE TaK, KAK UM MOJIOKEHO ObITh MCIIOJHEHO.
Takum oOpa3om, AaHHas QopMa pealv3alMu MpaBa JOBOJUT BECh MpoOLECC
peanu3anuy npasa 10 KOHLA.

[Ipotiecc mpaBonprUMEHEHUs] BECbMa CJIOXKEH U MHOTrooOpaseH. [loaTomy B
IOpUJIMYECKON JTUTEPATYPE UMEIOTCS PA3IUYHbIE MOAXObl K TOHUMAHUIO JTAHHOU
dopmbl peanuzanuu npasa. K Tomy ke, mpuMeHEHHE MpaBa — 3TO KOMILIEKCHAs
dbopma peanuzanuu, Tak Kak Ipy NPUMEHEHUH OJHUX HOPM, HEU30€KHO TpeOyeTcs
UCIIOJTHEHUE, HCIIONb30BaHUE WM coOmoaeHue apyrux. Ho nannas ¢dopma
peanuzanuu mpaBa Bc€ ke 000C00JieHa OT OCTaNbHBIX M JUIsl TOTO, YTOOBI 3TO
MIPOJIEMOHCTPUPOBATh HY>KHO BBIJICITUTh KITFOUEBBIC 0COOEHHOCTH
MPABONPUMEHUTENBHOMN AEATETLHOCTH.

Crneunduka TaHHOTO BUJIA IEATETLHOCTH 3aKJII0YAETCS B IIEPBYIO OUYEPE/lb B
TOM, 4TO IPaBa v 00S3aHHOCTU HE MOTYT BO3HUKHYTh «HAIPSMYIO», B COOTBETCTBUU
C BOJICU3bSIBJICHUEM CTOPOH, TO €CTh TaK, KaK 3TO MPOUCXOIUT MpHU APYyTrux ¢hopmax
peanuzauuu (Hampumep, MpU 3aKIIOYEHUsS J10roBopa Kymuu-mpojaxu). Hembss,
HampuMep, Ha3HAYUTh CaMOMy ceOe TPYAOBYIO MEHCHIO WM TMpUBJIEYb cedsd K
IOpPUIMYECKON OTBETCTBEHHOCTU. FIMEHHO IIJIsl 3TOTO, B ONPEAEIEHHBIX CUTYALUSIX
HEO0OXOMMO TIPOSIBJICHUE BOJIM KOMITIETEHTHBIX OPTaHOB.

BBII[CJ'ISII—OT CICAYIOMKME OCHOBAHUA ITPUMCHCHUS ITpaBa:

1) Ilpumenenue TtpeOyeTcss B TeX CHUTyalHsaX, MPU KOTOPBHIX IpaBa H
00s13aHHOCTH HE MOT'Y BO3HUKHYTbh 0€3 BMEIIATEIbCTBA YIIPABOMOUYEHHBIX OPTaHOB.
[IpakTHUECKH KaXKIbIM YEIOBEK CTAIKUBAETCS C 3TUM IIPU TPYIAOYCTPOMCTBE, TAK
Kak MpuéM Ha paboTy HE MOXET ObITh OCYIICCTBIEH 0€3 ydacTus padoToaaTes,

KOTOpBI 00s3aH O(OPMUTH €ro MpPHUKa30M, KOTOPBIM OH JOJDKEH H3[aTh Ha
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OCHOBAaHMHU 3aKJIIOUYEHHOrO TpyHoBoro norosopa (cr. 68 TK P®)'? wmm, mpum
MOCTYIUICHHH Ha TOCYIAapPCTBEHHYIO IPAKIAHCKYIO CIIyXOy, M0 UTOraM KOHKypca
IpeICTaBUTENIEM HAHUMATENS JODKEH ObITh U3JJaH aKT O Ha3HAUEHUU MOOeUTeNs
KOHKypCca Ha BAaKaHTHYIO JOJDKHOCTh TPaKJAHCKOM CIyKObl, a Takxke ¢
n00EAUTENEM JTO/DKEH OBITh 3aKIIIOUEH CITYKEOHBIM KOHTpAKT' ;

2) Eciu npoucxoauT crop O IpaBe WM WHas CUTyalus, KOTJga CTOPOHBI HE
MOTYT CaMOCTOSITEJIbHO MNPUHTH K  COrjalieHuto, ©Oe3 BMEIIaTeNbCTBA
KOMIETEHTHOrO opraHa. CkakeM, IpU MOMOLIM CyJa, KOTOPBIM paccMaTpUBaeT
JIJI0 ¥ BBIHOCUT IO HEMY pEIIeHHe, KOTOPOe U JIOJDKHO Pa3pelinTh KOHQIHKT.
Hanpumep, Tpynosoi kogekc PO ycrtaHaBIMBaeT, 4T0 MHAUBUYAIbHBIE TPYAOBBIE
CIIOpBI, HE YPETYJIUPOBaHHbIE pAOOTHUKOM U paboToaTeNeM — (PU3UUECKUM JIULIOM,
HE SBISIOIIMMCS HMHAMBUAYAJbHBIM MPEINPUHUMATENEM, CaMOCTOSITENBHO,
paccMarpuBarorcs B cyze (ct. 308)'%;

3) CosepuieHHMEe NpaBOHAPYIIECHUS, KOTOPOE BIEYET MPUMEHEHHE K
BUHOBHOMY CYOBEKTY OIpEACNEHHBIX CaHKIMM, YTO MOTYT JelaTh TOJIBKO
YIOJIHOMOYEHHBIE Ha TO IpPaBOIPUMEHMTENbHBIE OpraHbl. Tak, IlocranoBnenue
[TpaBurensctBa PO «O IIpaBunax nopoxxHoro apmxenus» B . 10.1 yctanaBnuBaer
«BoguTens nomKeH BECTM TPAHCHOPTHOE CPEACTBO CO CKOPOCTBbIO, HE
OpPEBBINIAIONIEH  YCTAaHOBJIEHHOI'O  OTPAaHUYEHUS, YYMUTbIBAs HpPU  ITOM

HWHTCHCHUBHOCTDb OIBUWKCHUA, OCOOEHHOCTH M COCTOSIHUE TPAaHCIIOPTHOI'O CPCACTBA U

10 «TpynoBoit kogexc Poccuiickoit deneparmm» ot 30.12.2001 N 197-d3 (pex. ot 03.07.2016)
(c u3M. u jor., Bery. B cuity ¢ 01.01.2017) [Dnexrponnsiii pecypce] // KoncynpranT [Liroc:
[CIIpPaBOYHO-IIOMCKOBAsI CUCTEMA].

11 I1. 22 Vka3za [Ipezunenta PO ot 01.02.2005 N 112 (pen. ot 18.12.2016) "O xoHKypce Ha
3aMeIIeHNE BAaKaHTHOM JOJKHOCTH TOCYIapCTBEHHON TpayKIaHCKON C1y»Obl Poccuiickoit
Oenepanun" [DnexkrponHsbii pecype] // KoncynpranT [lnroc: [cnipaBoYHO-TIOMCKOBAsI cCUCTEMA .
12 "Tpynosoii kogexc Poccniickoit @enepamuu” ot 30.12.2001 N 197-®3 (pex. ot 03.07.2016)
(c u3Mm. u gor., Berym. B cunny ¢ 01.01.2017) [Dnextponnsiii pecypc] // KoncynsranT [lntoc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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rpy3a, JAOPOXKHBIE U METEOPOJIOTMUYECKHE YCIOBHUS, B YAaCTHOCTH BUAMMOCTH B
HampaBieHuu  JaBWKeHHs. CKOpocTh  JODKHA  0OecreyuBaTh  BOJUTEIIO
BO3MOYKHOCTh ITOCTOSIHHOTO KOHTPOJIA 32 ABMYKEHUEM TPAHCIIOPTHOTO CPEJICTBA JJIs
BbIMOJHEHUsT TpeOoBanus [IpaBum», namee, B STOM KE€ MOCTAHOBJICHHH,
3aKPEIUISIIOTCSA ATU OTPAaHUYEHMS: JIs JBUKEHHUS B HACENIEHHBIX MyHKTAX, KUIIBIX
30HAaX U IBOPOBBIX TeppUTOpHsX (11. 10.2), 1151 ABUKEHUS BHE HACEIEHHBIX TyHKTOB
JUISL pa3iaudHbIX Kateropuil tpancnopra (m. 10.3), 1 TpaHCHIOPTHBIX CPENCTB,
OYKCUpYIOIIMX MEXaHW4YeCcKHe TpaHcnopTHele cpenactBa (m. 10.4), a Takxke
YCTAHABIMBAETCS  JIONOJHUTENBHBIE CKOPOCTHbIE 3ampersl  (m.  10.5). 3a
HapylIeHHe JTUX OrpaHWYEHH U TpeBblieHne ckopoctu Komekcom 00
aJIMUHUCTPATUBHBIX NpaBoHapylieHusx PO ycTtaHOBIeHa OTBETCTBEHHOCTD:

- Ha BenmmuuHy Oonee 20, HO He Oomyee 40 xkuimomeTpoB B yac — mrpad 500

pyoueit (4. 2 c1. 12.9 KoAIl P®)

- Ha BenuuuHy Oosiee 40, HO He O6oJee 60 kusmoMeTpoB B yac — mrpad ot 1000

10 1500 py6umeit (4. 3 ct. 12.9 KoAIl PD)

- Ha BenuuuHy OoJiee 60, HO He Oosee 80 kusmoMeTpoB B yac — mrpad ot 2000

70 2500 iy TMmeHue npasa yrpaBieHusl TPAHCIOPTHBIM CPEICTBOM Ha CPOK

OT 4eThIpEX 10 mectu Mecsnes (4. 4 ¢t. 12.9 KoAll P®)

- Ha Benu4uHy 6osiee 80 kumomeTpoB B yac — mrpad 5000 wiu aumieHue npasa

YIPABJICHMS TPAHCIIOPTHBIM CPEACTBOM Ha CPOK LIECTh MecsLeB (4. 5 cr. 12.9

KoAII Pd)

13 IToctanosnenwue [IpaButensctBa PO ot 23.10.1993 N 1090 (pen. ot 24.03.2017) "O
[IpaBunax mopoxHoro aABuxkeHusA" (BMecte ¢ "OCHOBHBIMH MOJIOKEHUSIMH 10 JTOTTYCKY
TPAHCHOPTHBIX CPEACTB K AKCIUTyaTAI[MH U 005S3aHHOCTH JTOJDKHOCTHBIX JIUIT 110 00€CIIeUeHUI0
0e301acHOCTH JOPOXKHOTOo BMKeHUA'") [ DnekTponHsiit pecypc] // Koncynprant [Tmoc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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- TAK)K€ YCTAHOBJIEHA OTBETCTBEHHOCTh 332 MOBTOPHOE COBEPIICHHE JaHHBIX
npaBoHapyenuii (4. 6, 7, ct. 12.9 KoAIl P®)'4;

4) IloaTBepkaeHue ropuauueckoro ¢akra. B Tex ciydasx, Korga Her
BO3MO>XHOCTH TOJITBEPAUTH HaIU4Me (PaKTa, UMEIOIIET0 IOPUINYECKOE 3HAYCHHE
JPYrUM criocoOoM, 3TO JENal0T YHOJHOMOUYEHHBIE OPraHbl, B IIEPBYIO OYEPEdb —
Cyld. DTO XOpOIIO JEMOHCTPUPYET NIPU3HAHUE MpaBa Ha 3eMit0. Eciu 3emus win
HAXOJSIIEeCs Ha HEM CTPOEHUE MPUHAMICKUT IPAKIAHUHY WIH OPraHU3alUy Ha
OCHOBAaHUM 3aKJIFOYEHHOI'O JOTOBOpPA U CBUJETEIbCTBA O PETUCTpPALlMU IIpaBa, TO
JI0Ka3aTh BJIAJCHHUE 3€MJIENM MOYKHO MPOCTO NPEAOCTABUB 3TOT JOKYMEHT, HO, B
ClIy4ae, €CIM TaKOW BO3MOXHOCTH HET, HApUMEpP — JAOKYMEHT YTEpsSiH, MOXHO
o0paTUTbCS B CyJ M C €r0 MOMOLIbIO IPU3HATh JAHHOE IPaBO. ITO PEryJIUPYET CT.
59 3emenbHOro Koaekca P®, kotopass yCTaHAaBIMBAET, YTO NMPU3HAHHUE MPaBa Ha
3eMeJIbHBIN Y4aCcTOK OCYIIECTBIsieTCs B cyaeoHoM nopsike (4. 1 cr. 59 3K P®D), a
Ha OCHOBAHHUM CyAE€OHOr0 pelieHHs opraHbl TOCYIapCTBEHHON pErucTpaluy MpaB
00s13aHbI OyIyT 3aperUCTPUPOBATH YCTAHOBJICHHBIE MpaBa Ha 3eMJto (4. 2 c¢1. 59 3K
PD)",

[IpaBonprMEHEHUE SBISIETCS OJHMM M3 BAXXHEHIIMX BHUIOB HE TOJBKO
peanM3anMM 1OpaBa, HO M TOCYAAPCTBEHHOW JEATEIbHOCTH B LEJIOM W,
CJIEIOBATENIbHO, UMEET rOCYAapCTBEHHO-BIACTHBIA XapakTep. OT0 00ycIaBIUBaeT
e€ ocoOeHHBIN CyOBEKTHBIM cocTaB. Eciaum mpu peanuzanuu mnpaBa MOCPEACTBOM
apyrux (opM MOTyT Y4yacTBOBaTb CaMble pa3iMuYHble CYOBEKTHl IIpaBa —
duznyeckue M OPUIUYECKUE JIUIA, - TO OCYIIECTBISTH MPAaBONPUMEHUTEIBHYIO

ACATCIIBHOCTh MUMCIOT IIPABO TOJIBKO YIIOJJHOMOYCHHBIC Ha TO IOCYyAapCTBCHHLIC

14 "Konekc Poccuiickoii @enepanun 06 aAMUHUCTPATUBHBIX MpaBoHapymeHusx" ot 30.12.2001
N 195-®3 (pex. ot 17.04.2017, ¢ u3m. ot 23.05.2017) (C ¥3M. ¥ IOII., BCTYIL. B CHITY C
18.05.2017) [Dnexrponnsiit pecypc] / KoncynsranT [Imtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMA].
15 "3emenbubiit koaeke Poccuiickoit denepamuu” ot 25.10.2001 N 136-D3 (pen. ot 03.07.2016)
(c u3m. u gor., Berym. B cunny ¢ 01.01.2017) [Dnextponnsiii pecypc] // KoncynsranT [ntoc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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opranbl (Cyja, MPOKypaTypa, MOJULMS M TaK Jajiee) U JOJDKHOCTHBIE JUIA
(manmpumep, IIpesuaent PD, npokypop, ciaeqoBaresib), KOTOPbIE AEIAl0T 3TO OT
MMEHU TocyaapctBa. Tak, B cooTBeTcTBUM ¢ KoHctutyumei P® mpaBocynue B
Poccuiickoii ®Depeparuu  ocyuiecTBiseTcss Toidbko cyaom (4. 1 cr. 118
Konctutynuu PO®), nocpeACTBOM KOHCTUTYLIHOHHOTO, TPAXXAAHCKOTO, YTOJIOBHOTO
¥ aJMMHUCTPaTUBHOrO cyjonpousBoactsa (4. 2 cr. 118 Koncrurymum PD)'°.
COOTBETCTBEHHO MPABOCYANE OTHOCUTCS K UCKITFOUUTEIbHON KOMIETEHIMH Cy1a U
€ro He BMpPaBE OCYUIECTBIATh KTO-IMOO enié, 4To MpsIMO YCTAHABJIMBAET CT.l
denepanbHOTO KOHCTUTYIIMOHHOTO 3akoHa «(O cymeOHOUM cucteme Poccuiickoit
Geneparmn»: «Cynebnast Bnacte B Poccuiickoit ®denepanuu OCyIIECTBIAETCS
TOJIBKO CyJIaMH B JIULIE CY/I€N U IPUBJIEKAEMBIX B YCTAHOBIIEHHOM 3aKOHOM IOPSIJIKE
K OCYUIECTBJICHHIO TMPABOCYAMS TMPUCSKHBIX M apOUTPaKHBIX 3acelaTesei.
Hukakue npyrue opraHbl U JUIla HE BIPaBe NMPUHUMATh Ha ce0s OCYILECTBIICHUE
npaBocyaus»' . JlaHHbIE TIOI0KEHHUS 3aKPEILISIOTCS U OTPACIEBBIMUA HOPMATHBHO
IIPABOBBIMH AKTAMMU:

1)  «Cynsl o0miei IpUCIUKIIMU OCYHIECTBISIOT MPaBOCYyMe, pa3pelas
CIIOPBI M paccMaTpuBas Jeja, OTHECEHHBIE K MX KOMIIETEHIIMH, IOCPEICTBOM
IPaXKIaHCKOT0, aIMUHUCTPATUBHOTO U YTOJIOBHOTO CyJI0Mpou3BoacTBay (4. 1 cT. 4

®K3 «O cynax obuielt ropucaukiiuu B Poccuiickoit CDGI[epaHI/II/I»)lS;

16 "Koncturymus Poccuiickoit denepanuu” (IIpHHATa BCEHAPOIHBIM TonocoBanuem 12.12.1993)
(c yueToM nonpaBoK, BHECEHHBIX 3akoHaMu P® o nonpaBkax k Koncturynuu PO ot 30.12.2008

N 6-OK3, o1 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-DK3)

[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].

17 ®enepanbHbIii KOHCTUTYIIMOHHBIN 3aK0H 0T 31.12.1996 N 1-®K3 (pen. ot 05.02.2014) "O
cynebHoi cucteme Poccutickoit eneparun’ [ Dnektponusblil pecypc] // KorcynpranT [Troc:
[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

18 denepanpHplii KOHCTUTYLHOHHBIN 3ak0H 0T 07.02.2011 N 1-®K3 (pexn. ot 21.07.2014) "O
cynax obmel ropucaukiuu B Poccutickoit @enepanun” [DnekTpoHHbI pecypc] // KoHcynpTanT

[1mroc: [cripaBOYHO-TIOMCKOBAs CUCTEMA .
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2)  «lIpaBocynue mo rpakxJIaHCKUM JejiaM, MOJBEAOMCTBEHHBIM CyIaM
oOmIeil IOPUCIUKINN, OCYIIECTBISETCS TOJBKO STHUMH CyJaMH IO IpaBUIIaAM,
YCTAaHOBJICHHBIM 3aKOHOATENbCTBOM O I'PA’KJAHCKOM CYJIONPOU3BOJACTBE» (CT. 5
['TIK PD)".

3) «Apbutpaxnsie cyasl B Poccuiickoit denepanuu OCYIIECTBISIOT
MIPAaBOCYAUE MYTEM pa3pelIeHUus] SIKOHOMUYECKUX CIOPOB U PACCMOTPEHUSI MHBIX
Jel, OTHECEHHBIX K WX  KoMIereHiuu  HacrosamuMm — DenepanbHbIM
KOHCTUTYIIMOHHBIM ~ 3aKOHOM, ApPOUTPa)KHBIM MPOLECCYAIbHBIM  KOJEKCOM
Poccuiickonn ®denepauru U NPUHUMAEMBIMA B COOTBETCTBHM C HUMHU JPYTMMH
denepanbabiMu 3akoHaMmn» (cT. 4 OK3 «O06 apbutpaxubix cynax B Poccuiickoit
denepanumn» ).

4)  «llIpaBocynue B cepe mpeanpuHUMATENCKON U HHOM S5KOHOMUYECKOU
NEeATEIbHOCTH  OCYIIECTBIsieTCa  apOuTpaxHbiMM  cyaamMu B Poccuiickoi
deneparuu, oOpa3oBaHHBIMU B cooTBeTcTBUM ¢ KoHctutynuei Poccuiickoi
Genepatn U penepaqbHBIM KOHCTUTYLIMOHHBIM 3aKOHOM, MYTEM pa3pelieHus
DKOHOMHMYECKHUX CIIOPOB M PACCMOTPEHUsS WHBIX [I€JI, OTHECEHHBIX K HX
KOMIETeHIIMH  ApOUTpaXHBIM  MpoOIecCyallbHBIM  KojekcoMm  Poccuiickoit

®denepauuu U ApyrumMu GeaepaibHbIMU 3aKOHAMHU, 110 MIPaBUJIaM, YCTAHOBJICHHBIM

19 "I"paskmanckuit mponeccyanbHbli Kogeke Poccuiickoit ®epepanmn” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynpranT Ilntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA ).

20 deaepanbHbli KOHCTUTYIIMOHHBIN 3aK0H OT 28.04.1995 N 1-®K3 (pen. ot 15.02.2016) "O6
apOuTpaxusix cyaax B Poccuiickoit @enepanun" [dnekTponnslii pecypce] // Koncynprant

[1mroc: [cripaBOYHO-TIOMCKOBAs CUCTEMA .
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3aKOHO/IATEJIbCTBOM O CYIOINPOU3BOJACTBE B apOuTpaxksbix cymax» (ct. 1 AIIK
PD)?!,

5) «IIpaBocynue 10 yromoBHomy geiny B Poccuiickon ®enepanuu
OCYIIECTBISIETCS TOJMBKO CyAoM. HUKTO HE MOXEeT ObITh MPU3HAH BUHOBHBIM B
COBEpUIECHUHU MPECTYIUIEHUS U MOJBEPTHYT YTOJOBHOMY HAaKa3aHUIO MHA4YE KaK I10
IPUTOBOPY Cy/a U B MOPsIIKE, yCTaHOBIIEHHOM HacTosimuM Kogexkcom» (4. 1, 2 cr.
8 VIIK PD)*.

6) «Bo€eHHBIE Cylbl OCYIIECTBIISIIOT MPABOCYAUE OT MMEHH Poccuiickon
denepanuu, paccMarpuBas IOACYAHBIE MM J€Ja B MOPAIKE TIPAXKIAHCKOTIO,
aAMUHUCTPATUBHOTO U YTrOJIOBHOTO cyAonpou3BoAcTBa» (cT. 4 ®K3 «O BoeHHBIX

cynax Poccuiickoit @enepamm»).
Taxum 00pa3oM, MPaBOCYAUE MOKET OCYILECTBIATECS TOIBKO:

I. ®enepanbubiMu  cynamu:  KonctutyunonHeli  Cyn  Poccuiickoi
Oenepanuu, BepxoBubiii Cyn Poccuiickoit ®enepauuu, BEPXOBHBIE CYIIbl
peciyOiIuK, KpaeBble, 00JaCTHBIE CYJbI, CyAs TOPOAOB (eepaibHOTO 3HAUYCHMUS,
CyZIbl aBTOHOMHOUM 00JIACTH U aBTOHOMHBIX OKPYTOB, palOHHBIC CYyJbl, BOCHHBIE U
CTHIEIUATN3UPOBAHHBIC CY/IbI, COCTABIISAIONINE CUCTeMY (hellepaTbHBIX Cy/IOB 00IIeH

IOPUCIUKIINY, apOUTPaKHBIE CYJIbl OKPYTOB, apOUTPAKHbIE ANEJUISIIUOHHBIE CY/Is,

21" Ap6GuTpakHsIii mporeccyabHblil koaeke Poccuiickoit @exepanuu” ot 24.07.2002 N 95-03
(pen. ot 17.04.2017) [Dnexrponnsiii pecypce] // Koncynprant [1nroc: [cpaBouHO-IOUCKOBAs

cucrtemal.

22 "YronoBHo-npoueccyaibHblii Kogekc Poccuniickoit @enepanun” ot 18.12.2001 N 174-03
(pen. ot 17.04.2017) (¢ u3m. u nom., BcTyi. B cuny ¢ 01.06.2017) [DnexTpoHHbIH pecypce] //
KoncynperanT [lntoc: [cipaBOYHO-MIOMCKOBAsi cucTemal.

23 ®enepalibHbIil KOHCTUTYIMOHHBIN 3aK0H 0T 23.06.1999 N 1-®©K3 (pex. ot 03.07.2016) "O
BoeHHBIX cyaax Poccuiickoit denepanuu" (¢ u3m. u nom., BCTyI. B cuiny ¢ 01.01.2017)

[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].
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apOuTpaxHbie Cynbl CyOhekToB Poccuiickoit Denepari v CrieinaIn3upOBaHHbBIE
apOUTpaXKHbIE CY/Ibl, COCTABIIAIOIINE CUCTEMY (peiepaibHBIX apOUTPaKHBIX CYIOB.
2. KoHCTUTYUIHOHHBIMUA  (YCTaBHBIMHM) CyJaMHd U MHPOBBIMU CYJbSIMHU

cyobekToB PO (u. 2, 3 ct. 4 ®K3 «O CynebHoii cucreme PDO»)*,

Takoe o00ocoOieHHEe TPABOMPUMEHEHHS HEOOXOAMMO B CBS3H C BBICOKOM
CTEINEHBIO €r0 COLMAIILHON 3HAYMMOCTH, TaK KaK JJaHHBIN BUJ ACATEIBHOCTH BCEI 1A
HEU30E€KHO CBA3aH C OCOOBIMM NMpUEMAMM pa3pelIeHUs Pa3IUYHbIX JKU3HEHHBIX
cuTyauui u TpedyeT npodeccuoHaNbHBIX 3HAHUN U HABBIKOB. Takke, MpaBOBBIC
HOpPMBI  NIPEAYCMATPUBAKOT  BO3MOJKHOCTb IIPUMEHEHHs TOCYIAapCTBEHHOIO
NPUHYKJIEHUS, @ OHO JIOJXKHO BCEra NMPUMEHATHCS KOMIIETEHTHBIMH OpPraHaMH,
KOTOpBIE€ 00s13aHbI IPOBEPUTH 3aKOHHOCTh, 0OOCHOBAHHOCTh U 11€1€CO00pa3HOCTb
UCIOJIb30BaHUSl TOCYJApCTBEHHO-NPUHYIUTENBHBIX MEp, a B HEOOXOIUMBIX
clIy4asix, B MPEJyCMOTPEHHBIX 3aKOHOM paMKax, KOHKPETU3UpPOBATh WX,
ONPEIEIUTh NOPSAOK UX IIPUMEHEHHS.

OpHako, XOTd TpakJaHE U HE SBISIOTCA CYyObEKTaMH MPaBONPHUMEHEHUS,
IOCKOJIBKY TOCYJIapCTBO HE YIOJIHOMOYMWJIO MX Ha 3Ty AESATENBHOCTH, 3a4aCTYIO
UMEHHO (PM3HYECKHUE JINLA SBISIFOTCS HHULMATOPaMU Ipoliecca IpaBONPUMEHEHUS.
B wacTHOCTH, IpUMEHEHHE HOPM T'PaXKAAHCKOTO MTpaBa MHULIUHUPYETCS, IO 00LIEMY
IIPaBUIy, YYAaCTHHUKOM TIPaXXAAaHCKO-IIPABOBBIX OTHOILUEHWH, IIpaBa KOTOPOIO
HapylIeHbl. TO 00YCIOBIEHO TEM, UTO 00SI3aHHOCTb, KOTOPYIO CYOBEKT HapyIlIuI,
OH HECET NEpPEeJl YaCTHBIM JIMIIOM, a He nepen rocygapctBoM. Cyn HH NpHU KaKHX
00CTOSITENILCTBAX HE MOXKET CaM HauyaTh IPaBOINPUMEHMUTEIbHBIA Ipouecc, 0e3

COOTBETCTBYIOILETO 3asBJICHHS YIIPaBOMOYEHHOro jamia>. B kadectBe apyroro

24 denepanbHbIil KOHCTUTYIHOHHBIH 3ak0H 0T 31.12.1996 N 1-®K3 (pex. ot 05.02.2014) "O
cynebHoi cucteme Poccutickoit eneparun’ [ Dnektponusblil pecypc] // KorcynpranT [Troc:
[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

25 TlpumeHeHue HOpM TpaskIaHCKOTro Mpasa : Bonpocs! Teopuu u nmpaktuku : ABTopedepar
JCcepTalMy Ha COMCKAaHNE YYEHOU CTENEHN KaHAu1aTa opuaIndeckux HayK. CrienuaibHOCTh

12.00.03 - I'paxxmanckoe npaso ; [IpeanpuHumMarensckoe mpaso ; CeMeitHoe mpaso ;
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MIPUMEPA MOXKHO NPUBECTU OTHAEIIBHBIE HOPMBI 3€MEIBHOIO 3aKOHOJATEILCTBA,
00sI3pIBAIOIIE OpPTaHbl TOCYAAPCTBEHHOW BIACTH M MECTHOTO CaMOYIPAaBIICHUS
BOBJIEKATh HACEJIECHUE B IPUHATHE YINPABICHUECKUX pelIeHuM. Tak, OgHUM U3
IIPUHIIUIIOB 3€MEJBHOTO 3aKOHOAATENbCTBA HA3BAH MPUHLMI y4acCTHs TPaXIaH U
OOIIIECTBEHHBIX OpraHu3aluii (00BEAMHEHUN) B PEIICHUH BOIIPOCOB KAaCAIOIIUXCS
WX TpaB Ha 3eMJII0, COTJIACHO KOTOPOMY YyKa3aHHbIe CYOBEKThI UMEIOT IPaBO
MIPUHUMATh YYaCTUE B MOJATOTOBKE PEIICHUM, PEaanu3alnsi KOTOPhIX MOXKET 0KA3aTh
BO3JICMCTBME HA COCTOSHUE 3€MEJb MPU UX HCHOJIb30BAHWM W OXPAHE, a OPTaHbI
TOCYJapCTBEHHOW BJACTH, OpraHbl MECTHOTO CaMOYIPABIEHUS, CYOBEKTHI
XO34ICTBEHHON U MHOM AESITEILHOCTH 00s13aHbI 00ECIIEUYNTHL BO3MOKHOCTE TAKOTO
y4acTHus B MOPSAJIKE U B popMax, KOTOPbIE YCTAHOBJIEHBI 3aKOHOAATEIHLCTBOM (1. 4
cr. 1 3K PD)*.

Takum o0pa3oM, B JaHHBIX CIJIy4asix, IMPABONPUMEHEHUEM 3aHUMAIOTCS
YIIOJJTHOMOYEHHBIE ~ TOCYJApCTBEHHBIE  OpraHbl, HO  BO3HHUKAIOT JIaHHBIE
MIPaBONPUMEHUTEbHBIE OTHOIIEHUS 10 MHULIMATHUBE TPaKJaHUHA.

DTo, Tak Ha3bIBa€Masi, «IIPaBOBasi AKTUBHOCTH». [IpaBOBasi aKTUBHOCTh — 3TO
L[EeJICHAITPABIICHHAS JIEITEIbHOCTD CyOBEKTOB 00IIIECTBEHHON JKU3HHU,
HampapJICHHas Ha MOJIHYK Peajr3aliio CBOETO MPABOBOTO CTATYCA, YKPEIJICHUE
MPaBOBBIX OCHOB  (PYHKIIMOHMPOBAHHWS BCEH  COIMAIBLHOM CHCTEMBI, HX
COBEPIIICHCTBOBAHUE, PA3BUTHE B COOTBETCTBUU C IEJISIMU IPAKIAHCKOTO 00IIECTBa

1 rocyaapctsa’’. OHa 0cOOEHHO U B OCHOBHOM PacIpoCTpaHeHa B cepax 4acTHOTO

Mexnaynapoanoe yactHoe npaBo /O. A. Haycckas ; Hayu.pyk. 3. U. Lpi6ynenko. — CapaToB
2002. -22 c.

26 "3emenbubiii kKogekc Poccuiickoit @enepanuun” ot 25.10.2001 N 136-D3 (pea. ot 03.07.2016)
(c u3M. u jor., Beryi. B cuity ¢ 01.01.2017) [Dnexrponnsiii pecypce] // KoncymnpranT [Lroc:

[CTIpaBOYHO-TIOMCKOBAsI CUCTEMA].

27 A.B. Iletpos, FO.B. Kokopesa [IpaBoBasi akTHBHOCTb KaK HEOOXOAUMBIH (PaKTOp pa3BUTHUS
rpaxkaanckoro obmectsa // Bectauk Hmwkeropoackoro yauepcureta uMm. H.M. Jlob6aueBckoro,
2010, Ne 4 (1), c. 247-252
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paBa, I71e OHA MOKET JIOCTUIaTh BECbMAa 3HAYUTEIbHOW CTENEHN MHTEHCUBHOCTH.
«IIpaBoBasi aKTMBHOCTB» BECHbMa CX0Xa C INOHITHEM «IPUMEHEHUE IPaBa», HO
pasinuue Mexay HUMU CYLIECTBEHHO. [lepBoe nmpuMeHseTcs B TeX cilydasx, Koraa
YYaCTHUKH OOIIECTBEHHBIX OTHOIICHWNW HE OO0JaJar0T CTaTyCOM OpTraHoOB,
HAJICJIEHHBIX BJIIACTHBIMU IIOJIHOMOYHSAMMU, HO, B TO K€ BPEMS, MOT'YT OCYILECTBISATh
HEKOTOPOE ABTOHOMHOE pPEryJIHpoBaHHE (HampuMep, B CIOyyasX 3aKIr04eHUs
IPa)XTaHCKO-MIPABOBBIX JOTOBOPOB, KOTOpPblE M OYAyT BBICTYHNaTh B POJH
pErynsaTopa BOZHUKIINUX PABOOTHOIIEHUH ).

Ecnu opransl mpaBOTBOpYECTBAa B KAKOK-TO MEPE 3aKJIabIBAIOT B PABOBYIO
CUCTEMY OO0IlKe MPOrpamMMbl MOBEJCHHS yUaCTHUKOB OOIIECTBEHHBIX OTHOUICHHH,
TO OpraHbl NPUMEHEHMs IpaBa B ONTUMAJIbHOM ClIydac IPOJOJDKAIOT «IEI0»,
HavyaTroe MmpaBoTBOpuecTBOM. OHHM MpHU3BaHbl 00ECNEUYUTH MPOBEACHHE B YKU3Hb
IOPUIMYECKUX HOPM, BBIPQXEHHBIX B HHUX OOIIMX MPOrpaMM IOBEACHUS,
KOHKPETHU3MPOBAHHOE X BOIUIOIICHWE B PEAJbHBIX JXU3HEHHBIX IPOLECCAX C
YyU4ETOM OCOOEHHOCTEH TOM WM WMHOW KOHKpETHOM curyanuu®®. To ecThb, ecim
IPABOTBOPUYECTBO PETYJIUPYET OOIIECTBEHHbIE OTHOUIEHHS HOPMATUBHO, TO
IPaBONPUMEHEHNE — UHAUBUIYATbHO-ONPENEIEHHO.

[Ipunsito pasnuuaTh ABe (QOPMBI OCYLIECTBIECHUS IPUMEHEHMs IpaBa:

OIICPATUBHO-UCIIOJITHUTCIIbHYIO U IIPABOOXPAHUTCIIbHYTO!

1. OnepaTUBHO-HCTIONHUTENbHAS JIEATEIBHOCTh (PEryJsTHBHAS) — 3TO
OpraHu3anys BBITIOJHEHUS TPEANUCAHUNA TMPABOBBIX HOPM U YPETYJIHPOBAHUE
OOIIIECTBEHHBIX OTHOIICHHUI MPH MOMOIIY WHIMBUYaTbHO-TIPABOBBIX aKTOB. [Ipu
Takol (opMe BBIMIONHICTCS MOHUCTO3WIMS HOPM TIpaBa, KOTOpas HMEET
MOJIOKUTENIbHOE (HE Hecyllee B cebe 3ampera) coaep:kanue. [{uBunnzoBanHoe
OOIIECTBO ¥ TOCYAAapCTBO TMEPBOOYECPENHO CTABUT TJABHOW CBOEH IETBbIO
co3uJaTeNbHBIC 3a7a4M MO OOECIEUYCHHUIO PA3BUTHS SKOHOMUKHA M APYTHX cdep

KHU3HHU O6HI€CTBa. HMmenHo IIO3TOMY OII€CPATHBHO-UCIIOJITHHUTCIIbHAA q)opMa

28 Anexcees C.C. IIpaBo: a36yka — Teopus — ¢punocodus: ONBIT KOMIIEKCHOTO HCCIIE0BAHNS.

— M.: «CratyT», 1999.
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ABIACTCA JUIs Hero mnpeumyiiecTBeHHoW. [locpenctBom e€ oObenuHseTcs H
HaIpaBJsieTCs JEATEIbHOCTh MUHUCTEPCTB W BEAOMCTB, MPEINPUATUNH U
YUPEXKJIEHUH, TOA0UPAIOTCS KaIpbl U KOHKPETU3UPYIOTCS IJIAHOBBIE 3ajaHMs], a TaK
&Ke 00ecCreunBaroTCs BaKHEWIIINE, IEPBOCTEIICHHbIE MpaBa rpaXaaH U TaK Jajee.
[IpuMeHeHne PEryJSITUBHBIX HOPM HMMEET CBOEW LEJIBI0O MO3UTUBHOE IIPABOBOE
pEerylIupoBaHHE€ KOHKPETHBIX OOIIECTBEHHBIX OTHOIIEHUH, MpPU KOTOPOM
coJepxalyecss B HOpPMax IIpaBa IOpUIUYECKHE TIIpaBa U  OOSI3aHHOCTU
KOHKPETU3UPYIOTCS aKTOM HPUMEHEHHs IpaBa U CTAHOBATCS CYOBEKTHUBHBIMU
npaBaMu 1 o0s13aHHOCTAMU. HacTb 2 c1. 10 Cemeiinoro koaekca P® ycranaBiuBaer,
YTO MpaBa M OOS3aHHOCTU CYNPYroB BO3HUKAIOT CO JHSA TOCYAapCTBEHHOU
perucTpalMy 3akiIO4YeHUs: Opaka B OpraHax 3alldCU aKTOB TI'PaKJaHCKOTO

COCTOSIHUSZ’

, @ B COOTBETCTBMM ¢ 4. 2 cT. 47 I'paxmanckoro kojekca PO
perucTpanusi IpOUCXOAUT MYTEM BHECEHMsI COOTBETCTBYIOIIMX 3alUCENl B KHUTH
pErucTpalnyy akToB I'PaXK1aHCKOI'O COCTOSIHUS U BbIIAYU IpakJaHaM CBUJIETENIbCTB
Ha ocHoBaHuM OTux 3amucei®’. COOTBETCTBEHHO, DETHCTPAIMs SABISETCS
ONEpPAaTUBHO-UCIIOJHUTENBHON  J1€ATEIbHOCTBIO 10 INPUMEHEHHUIO IIpaBa, a
CBUJIETEIBCTBO — aKTOM MPUMEHEHHMS MpaBa. XOPOUIUM IPUMEPOM PETYIATUBHON
IPABONPUMEHUTEIBLHON 1EATEIbHOCTH SABISETCS IPU3HAHKUE IPaKJaHUHA YMEPIIUM
WK O€3BECTHO OTCYTCTBYIOIIMM. Tak, Ipa)IaHWH MOXET OBbITh IO 3asIBJICHUIO
3aMHTEPECOBAHHBIX JIMIL[ MpPHU3HAH CyAOM O€3BECTHO OTCYTCTBYIOIIMM, €CIIM B
TE€4YEHHE I'0j]a B MECTE €I0 )KUTEIbCTBA HET CBEJACHUN O MECTE €ro NpeObIBaHUS (CT.
42 TK P®), unu oObsABICHUE €T0 YMEPILIUM, €CIIU CBEICHUN HET B TEUCHHUE MATU

JCT, au00 B TeYeHHE IIEeCTH MCCALICB, CCJIIM OH IIpOoIIaJl 0e3 BecTH Ipr

06CTOHT€HBCTB8.X, YIpoOKaBIIUX CMEPTHIO MM AAIOIMX OCHOBAHMA IMPCAIIOIaraTb

29 "Cemeiinslii konexce Poccuiickoit @enepamuun” ot 29.12.1995 N 223-®3 (pex. ot 01.05.2017)

[DnexTponnsblit pecypc] / KoncynstanT [lmtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].

30 "Ipaxmanckuii kogexe Poccniickoit @enepamun” ot 30.11.1994 N 51-®3 (pen. ot

28.03.2017) [2nexrponnslii pecypc] // KoncynbranT [Lmtoc: [cnipaBoYHO-TIOMCKOBAs CUCTEMA .
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ero ruben, OT ONPENENEHHOro HecuacTHOro ciydas (4. 1 cr. 45 TK PdD)*L
[Tpu3Hanue nuia 6€3BeCTHO OTCYTCTBYIONTUM BIICUET Mepeady ero MMyIIecTBa 1o
PELIEHUIO Cya JIUIY, KOTOPOE OMPEEseTCs OpraHOM OINEKH U MONEYUTENbCTBA U
JIEUCTBYET HA OCHOBAHUU JIOTOBOPA O JOBEPUTEIHLHOM YIPABICHUH, 3aAKII0UYAEMOTO
C 9TUM OpraHoM, KpOME TOTO M3 3TOr0 HMMYILECTBA BbIAACTCS COJAECp)KaHUE
rpakaHaM, KOTOPbIX 0€3BECTHO OTCYTCTBYIOIINIM 00513aH COJIEPKaTh U MOTaIlaeTCs
3a0JDKEHHOCTh MO ApyruM obssarenbctBaM (cT. 43 T'K P®)*?. Ananorununsie
TIOJIOXKEHHS 3aKperisieT 4. 2 cT. 278 m 4. 1 ct. 279 I'TIK P®*?. B cBoo ouepens
O0OBSBIICHHE TPAXKIAHWHA yMEPITUM BEIET K BOZHUKHOBEHUIO TEX K€ MPABOBBIX
MOCJEACTBUMN, YTO U pealibHasi CMEPTh, TO:

1) OtkpeiTue HacnenctBa: «HacnencTtBo OTKpbIBaeTCSI CO  CMEPTHIO
rpaxaanuHa. OObsSBIEHUE CYOM TpakJaHUHA YMEPIIUM BIEYET 32 COOOU Te ke
IPABOBEIE TIOCIIEACTBHUS, YTO M CMEPTH IpaxkaanuHay» (cT. 1113 TK PD)*4;

2) Ilpekpamenue 06s3aTenbcTB: «O053aTENBCTBO MPEKPALIAETCS CMEPTHIO
JOJDKHUKA, €CJTH UCIIOJTHEHUE HE MOXET OBITh MPOM3BENCHO 0€3 JTMYHOTO y4acThs

JOJDKHHKA 1100 003aTEILCTBO HHEIM 06p8,30M HCPA3PBIBHO CBA3aHO C JIMYHOCTBIO

3" pakanckuii kogexe Poccniickoit @enepamun” ot 30.11.1994 N 51-®3 (pen. ot

28.03.2017) [2nexrponnslii pecypc] // KoncynsranT [mtoc: [cripaBoYHO-TIOMCKOBAs CUCTEMA .

32 "paxmanckuii kogexe Poccuiickoit @enepamun” ot 30.11.1994 N 51-®3 (pen. ot

28.03.2017) [2nextponnslii pecypc] // KoncynbranT [mtoc: [crpaBoYHO-TIOMCKOBAs CUCTEMA .

33 "[paxkaaHCKHit TIporieccyanbHbIH Kojaekc Poccuiickoit denepamuu” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynpranT I[lntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].

34 "Mpaxaanckuii konekc Poccniickoit ®enepanun (dacts meppas)” ot 30.11.1994 N 51-®3
(pen. ot 28.03.2017) [Dnexrponnsiit pecypce] // Koncynprant [1nroc: [cpaBouHO-IOUCKOBAs

cucremal.
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JOJDKHUKA». AHAJIOIMYHOE BEPHO M NpH cMepTu kpeauropa (4. 1, 2 cT. 418 T'K
PCD)SS;

3) Ilpekpamenue Opaxa: «bpak mnpekpamiaercs BCIEACTBHE CMEPTH WU
BCJIEICTBUE OOBSBIEHUS CYyJOM OAHOTrO M3 cympyroB ymepmum» (4. 1 ct. 16 CK
Pq))36;

4) V WKIUBEHLEB BO3HUKAET MPaBO Ha IOJIyYE€HUE NEHCUM U MOocoOuil 1o
ciy4aro norepu kopMuibla: «[IpaBo Ha CTpaxoByrO MEHCHIO MO CIy4Yar MOTEpU
KOPMMJIbLIA MMEIOT HETPYAOCIOCOOHBIE WIEHbI CEMbH YMEpILEro KOPMUIIbLA,
cocTosiBIIME HA ero wxAuBeHUun» (4. 1 c1. 10 @3 «O cTpaxoBbIX MEHCUTX)" .

2. IlpaBooxpaHuTenbHas AEATEIBHOCTh B CBOIO OYEpPEIb O3HAYAET OXPaHy
HOpM IIpaBa OT Kakux Obl TO HM ObUIO HApyLIEHWH M NPUMEHEHUE MeEp
rOCYy/IapCTBEHHOTO TMPUHYXKIACHUS K MpaBoHapymureiasm. Takas ¢dopma
IIPABOIIPUMEHEHHUSI BCET/1a HANpaBJieHa Ha 00eCIeueHUE UCIIOJIHEHUSI HA3HAYEHHBIX
MEp Haka3aHWs, a TaKKe NPHUHATHE MEp IO NPEAYNPEXKACHUI HAPYIICHWN B
Oyaymiem. JlaHHas 1eATeIbHOCTD SABJISAETCS OCHOBHON BO MHOTHX T'OCYJapCTBEHHBIX
opraHax, TakMX Kak CyJ, IPOKypaTypa, pa3JIu4Hble MHCIEKIUN U IPyTUe OpraHsl,
KOTOpBI€, KaK MPaBUJIO, UMEIOT OJHOM U3 CBOMX (YHKIMI — KOHTPOJIb U HAI30p.
Hanpumep npoxypop, ocymecTiasist (yHKIMIO HAJ[30pa 32 UCIOJHEHUEM 3aKOHOB
MOJKET OCBOOOJUTH CBOMM IIOCTAHOBJIEHUEM JIMI], HE3aKOHHO IOABEPTHYTHIX

AIMHUHUCTPATUBHOMY 3aJICPKAHHUIO HAa OCHOBAHUHN peH_IeHI/Iﬁ HCC}’I[G6HBIX OpraHoB

35 "Mpaxkaanckuii Konekc Poccniickoit ®enepanun (dacts meppast)” ot 30.11.1994 N 51-®3
(pen. ot 28.03.2017) [DnexTponnsiii pecypc] // Koncynprant [lmoc: [cnpaBouHO-IOMCKOBAs

cucremal.

36 "Cemeitnblii Koaeke Poccuitckoit Oenepanun" ot 29.12.1995 N 223-dD3 (pex. ot 01.05.2017)

[DnexTponnsbrit pecypc] / KoncynstanT [lmtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].

37 denepanpHblil 3ak0H "O cTpaxoBbix meHcHax" ot 28.12.2013 N 400-®3 (pex. ot 19.12.2016)

[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].
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(4. 3 cr. 22)*. Tak ke NpPaBOOXPAHON 3aHMMAIOTCS HMCIOJHUTEILHBIE OpPIaHbl,
PYKOBOAMTENU MPEANPUATAN M  YUPEXKACHUH, HEKOTOpble OOIEeCTBEHHbBIC
OpraHM3anuu (HampuMep B3bICKAHWE C BHHOBHOIO pabOOTHUKA CyMMBbI
OpUYUHEHHOTO yIiepOa, He MPEBBIIAIONICH CPEIHEr0 MECSYHOro 3apaboTka B
cootBercTBHH ¢ 4. 1 cT. 248 TK P®)*°. B npaBoOXpaHUTENLHON IEATEIBLHOCTH
00JbIIOE 3HAYEHHE YJEJIEHO IPOLECCyalbHOMY MOPSIKY PacCMOTPEHMs Ael,
KOTOPbIM  JOJDKEH TapaHTUPOBATh IIOJHOE W BCECTOPOHHEE  HM3y4YEHHE
00OCTOSITENILCTB MPABOHAPYILIEHUS, OXpaHy IpaB TpaKAaH, MPUBIEKAEMbIX K
IPABOBOM OTBETCTBEHHOCTH, M YCTPAaHATh BCAKYIO BO3MOXHOCTH OIIMOOK U
HENPAaBWIbHBIX pemeHni. Tak, YTonoBHO-IPOLECCYaIbHbIA KOJEKC 3aKpEIUIAET,
4YTO OCHOBaHMEM U1 BO30YXKIEHHsS YTOJOBHOTO [€la SBISETCS HaIU4Me

JOCTaTOYHBIX JAaHHBIX, YKA3bIBAIOIKMX Ha IIPU3HAKHU HpecTyrueHus (4. 2 cr. 140)*.

["'oBOpst 06 0COOEHHOCTSAX MPABOMPUMEHUTENBHON EATEILHOCTH HEJb3s HE
CKa3aTb O NPABONPUMEHUTENBHBIX aKTaX. B pe3ynbTaTe OCYIIECTBIEHUS CBOEH
NEATEIBHOCTH TOCYAApPCTBEHHBIE OpPraHbl M JOJDKHOCTHBIE JIMLA IPUHUMAIOT
pemeHus 1o KaxA0My KOHKPETHOMY BOIIPOCY M BBIHOCST AKThI IPUMEHEHNS ITPaBa,
KOTOpbIE 3T petieHus: GUKCUPYIOT.

AKT paBONpUMEHEHUS MPEJCTABISAET COOON BHELIHEE BHIPAKEHUE CUCTEMBI
MIPABONIPUMEHUTENBHBIX JEHCTBHM, OCYIIECTBISIEMBIX YIOJHOMOYEHHBIMH Ha TO
cyObekTamu mnpaBa. VMIMeHHO OH MNpUAAET pEHIeHUSM MPABONPUMEHUTEIBHBIX

OpraHoB BJIACTHBIN XapakKTep MU ACHACT HX 00s13aTEeILHBIMH K HCIIOJIHEHHIO.

38 denepanbhblit 3akoH oT 17.01.1992 N 2202-1 (pex. ot 07.03.2017) "O npokyparype
Poccuiickoit @enepaunn" [Dnekrponnsiit pecypc] // Koncynsrant [Tmoc: [cipaBoyHO-
MOMCKOBAs CUCTEMA].

39 "Tpynosoit kogekc Poccuiickoit @enepanun” ot 30.12.2001 N 197-®3 (pex. ot 03.07.2016)
(c u3M. u jor., Bery. B cuity ¢ 01.01.2017) [Dnexrponnsrii pecypce] // KoncymnpranT [Lroc:
[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

40 "YronoBHo-nponeccyanbHblid kojekc Poccuiickoit @enepanuun” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017) (¢ u3m. u nom., Bctyi. B cuiy ¢ 01.06.2017) [DnexTpoHHBIH pecypce] //

KoncynperanT [lntoc: [cnipaBOYHO-MIOMCKOBAsi cucTemal.
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[TpaBonpUMEHUTENBHOE PELIEHUE BCET1a IPUHUMAETCS 10 KOHKPETHOMY BOIIPOCY,
CJIEOBATEIbHO, AaKT TMPABONPUMEHEHMs] BCErja HMEET HWHIAUBUIYAIbHO-
OIpeNENEHHBIN XapakTep. M31aéTca nmpaBONpUMEHUTENbHAS AKT B YCTHOM WM B
MUCBMEHHOW ¢dopMe, HO B TMEPBOM Ciy4ae OH, OOBIYHO, TOJJICKUT
NPOTOKOIMpOoBaHMIO. [IpumMepoM mnUCbMEHHON (OpMBI NMPABONPUMEHHUTEIBHOIO
aKTa MOXET CIIYXUTh pelieHue cyna, 4. 1 cr. 197 I'TIK PO ycranaBnuBaer, 4To
pellieHne Cyja u3llaraercs B MUCbMEHHOM (hopMe TMpeAcenaTeNbCTBYIONINM HIIN
omHMM M3 Ccyzei'!. A, K mpuMmepy, BBI30B IIOHATBHIX U yIOCTOBEpEHMs (pakTa
MIPOU3BOJICTBA CJICJACTBEHHOTO JCHCTBUS, SBISICTCS MPOSIBICHUEM YCTHOW (hOPMBI
akta mpumeHeHus mpasa (4. 1 cr. 170 VIIK P®)**. Tak ke CyLIECTBYIOT
KOHKJIIOJICHTHBIE MPaBONPUMEHUTENIbHbIE AKThI-IECHCTBUSA, K TaKOMYy akTy Oyner
OTHOCHUTBCSI TpeOOBaHUSI 00 OCTAHOBKE TPAHCHOPTHOIO CPEICTBA HHCIIEKTOPOM
JOPOKHO-TIATPYIBHOM CITy>KObI, BBIMOJIHEHHOE B BHJEe kecTa: «TpeboBanue 00
OCTAaHOBKE TPAHCIOPTHOIO CPEACTBA MONAETCS C MOMOIIBK) T'POMKOTOBOPSILIErO
YCTPOWCTBA WJIM JKECTOM pPYKH, HAIIPaBICHHOW Ha TPAHCIIOPTHOE CPEACTBO.
Boaurens qomkeH 0OCTAHOBUTHCS B yKa3aHHOM eMy Mecte» (1. 6.11 IloctanoBnenus

[IpaBurenscTBa PO «O IIpaBuiax J0pOKHOTO JBHKEHUSI» ).

H "pasknanckuii mpomeccyanbHbIi kogeke Poccuiickoit ®eneparuu ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynpranT I[lntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].

42 "y ronoBHO-NIpoIeccyanbHEIi Kofaeke Poccuiickoit denepamuu” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.06.2017) [DnexrponHsIil pecypc] //
KoncynperanT [lntoc: [cipaBOYHO-MIOMCKOBAsi cucTemal.

3 MMocranosnenue Ipapurensctea PO or 23.10.1993 N 1090 (pex. ot 24.03.2017) "O
[IpaBunax noposxxnoro aeuxeHusd" (BMecte ¢ "OCHOBHBIMH MOJIOKEHUSIMU IO JIOITYCKY
TPAHCIIOPTHBIX CPENICTB K IKCILTyaTAIlUH M 00s13aHHOCTH JOKHOCTHBIX JIUI] TI0 00€CIIEYCHUTO
0e30macHOCTH JOPOKHOTO ABMKeHuA'") [DnexTponnsiit pecypc] // Koncynprant [mtoc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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Takum  o0pa3oM,  MOXHO  BBLACTUTH  CJCAYIOINIME  IPU3HAKU

PaBONPUMEHHUTENILHOTO aKTa (Ha MPUMEPE pEUICHUs Cy/1a):

1. H3paércs ynoJIHOMOYEHHBIM BJIACTHBIM OPraHOM WM JIOJKHOCTHBIM
aunoM. Tak, MOCTaHOBIEHUE Cyla MEpPBOM WMHCTAHIMU TMPUHUMAETCS B (Qopme
pemenus cyna (4.1 cr. 194 I'TIK PO).

2. OO6nanmaer ToCyIapCTBEHHO-BOJIEBBIM XapaKTEpOM U 0Osi3aTeseH st
cyOBeKTa, KOTopoMy ajapecoBaH. ['ocyapcTBEHHO-BOJIEBOM XapaKTep BhIPAXKAETCS
B NIpUHATUM pelieHnus umeHeMm Poccuiickoit denepanuu (4. 1 cr. 194 I'TIK PO).

3. Hocur uHAMBUIYalnbHO-ONPENEIEHHBIA XapakTep M pPACCUUTAH Ha
OJTHOKPAaTHOE MPUMEHEHHE, TAK KaK HE COACPKUT M HE CO31aéT HOpMY IIpaBa.
BBogHnas yacTh pemieHus cyAa COASPKUT yKa3aHHE HAa CTOPOHBI U APYrue JIMIIA,
y4YacTBYIOIIME B JIeJie, a TaK K€ MPeJIMET CIopa WK 3asiBJICHHOE TpeOOBaHUE, YTO
KOHKPETU3UpyeT npunaroe peuenue (4. 2 cr. 198 I'TIK PO).

4. HanpaBnen Ha peanm3anuio TpeOOBaHMM IOPUIUYECKON HOpPMBI. B
MOTHUBHUPOBOYHOI YaCTH PELIEHUS Cy/1a JOKHBI ObITh YKa3aHbl 3aKOHBI, KOTOPBIMU
PYKOBOJCTBOBAJICS CY/I IIPU NPUHATUH pemenus (4. 4 cr. 198 I'TIK PD)*.

5. OOecrneueH MepamMH  TOCYJApCTBEHHOTO  MPUHYXICHHS.  «3a
HEHUCTIOJHEHHE CyeOHOTO aKTa apOMTPa)KHOTO CyJa OpraHaMu TOCyAapCTBEHHOU
BJIACTH, OPTaHAMHU MECTHOTO CAMOYIIPABJICHUSI, UHBIMH OpPTaHAMU, OPraHU3alUsIMH,
JOJDKHOCTHBIMU JIMIIAMU W TpakJIaHAaMH apOUTPAKHBIM CYJIOM MOXET OBbITh

HaJI0KeH cyaeOnbi mrpad» (4. 1 ct. 332 ATIIK PO)®.

4 "paskgaHckmil mporeccyanbHbI Koaeke Poccuiickoit ®emepamun” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynpranT I[lntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].

45 " ApOuTpaKHBII TIpoIieccyanbHBIi Koaeke Poccniickoit ®enepamun” ot 24.07.2002 N 95-03
(pen. ot 17.04.2017) [Dnexrponnsiii pecypce] // Koncynprant [1nroc: [cpaBouHO-IOUCKOBAs

cucremal.
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Tak Kak NaHHBIM AKT UMEET TOCYJAapCTBEHHO-BJIACTHBIM XapaKTEp, K €ro
0 OpMIICHHIO 3aKOHOM MIPENBABIAIOTCSA 0cOObIe TpeOoBaHus. B kauecTBe npumepa
MOYKHO PAacCMOTPETh TPEOOBAHUSA K PEILICHUAM apOUTPaXHOro CyJa, KOTOphIE

YCTaHOBJIEHbI APOUTPAXKHBIM MPOLECCYAbHBIM KojilekcoM PD:

1. Pemenue npuHumaercss umeneMm Poccuiickoit ®enepanuu (u.1 ct. 167
ATIK);

2.  Pemenue uznaraercs B BUjie OTeIbHOTO JokyMeHTa (4.1 cT. 169 AIIK);

3. Pemenwme  OOMKHO  COCTOSATH M3  BBOJHOM,  ONHCATEIBHOM,
MOTHBMPOBOYHOM M pe30m0THBHOM yactel (4.1 ¢1.170 AITK)*, B 510l %K€ cTaThbe
YCTAaHOBJICHBI JIOTIOJHUTEIbHBIC TPEOOBAHUSA K COACPKAHUIO KKIOW W3 YacTeu

peleHus.

[Toxoxue TpeboBaHUs MPEABSIBISAIOTCA U K IPYTUM MPAaBONPUMEHUTEITbHBIM
aktaMm. TakuMm 00pa3oM Mbl BUJIUM, YTO OUIIMATIBHBIN XapakTep aKkTa IpUMEHEHUS
IpaBa HAKJIaJbIBACT OINpeeTeHHbIN OTIIEYaTOK U Ha ero BHeliHee odopmienue. B
Hayaje akTa JaeTcsi TOYHOE €ro HauMeHOBaHHue (IpUroBop, mHpukas). Jpyrue
HEOOXOqUMbIe aTpuOyThl - JaTa ¥ MECTO W3JaHus, YyKa3aHWe IOJHOTO
HAaUMEHOBAHMS OpraHa, M3JaBIIET0 akKT, MOJNUCH JHIA WIH JIHI, O(QUIHAIHLHO
YIOJIHOMOYEHHBIX IIPUHUMATH aKThl OK00HOro pona.*’

Bo BBOJHOM 4YacTH YKa3bpIBA€TCS HAWMEHOBAHHME IPABOIPUMEHUTEIBHOIO
aKTa (IpUroBOp, MOCTAHOBIIEHUE, PEILIEHHE U TaK JaJiee), OpraH WK JOHKHOCTHOE
JMIO0, U3JABLIEE 3TOT aKT, BPEMsI U MECTO €ro MPUHATHS, YKa3bIBaeTcs JEJ0, MO

KOTOPOMY JIaHHBIHM aKT ObUI IPUHAT, a TaK K€ CyOBEKThl B HEM y4acCTBYIOIIHUE.

46 ApOuTpakHBI TIpoIecCyanbHbIH Koaekc Poccuiickoit ®enepamuu ot 24.07.2002 N 95-03
(pen. ot 17.04.2017) [Dnexrponnsiii pecypc] // Koncynbrant [1nroc: [cipaBouHO-IOMCKOBAs

cucremal.

47 IIpaBoBesieHHE: OCHOBHI TOCYAapcTBa U IpaBa : Yuebnuk /bomno C.B. M. : U31aTenscTso

IOpaiit , 2017
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B onmcarenpHOM yacTu uznaraercs ¢padymna aena — IpuBOAUTCS HHGOpMALIKS
00 yCTaHOBJICHHBIX IO JIeTy (GaKTUYECKUX 0OCTOSTENbCTBAX.

B MoTuBHpOBOUHOM dYacTu [aéTcsi aHaNIM3 JOKa3aTelbCTB, KOTOPHIE
MOJITBEP)KIAI0T YCTAHOBJIEHHBIE 1O ey (haKTUUECKHUEe OOCTOSTENbCTBA, a TAKKe
npaBoBasi KBaIM(UKALUSA 3TUX OOCTOATENHCTB U OCHOBAHUS IO KOTOPHIM OpraH
NPUMEHSET Ty WIK HHYIO HOPMY.

B pe3ontoTuBHON YacTW M3NAraercs CyTh PEIICHUs, a UMEHHO: COJEPKUT
MHIMBUYaJIbHO MPABOBOE MPEANHCAHUE M YKA3bIBAETCS Mepa rocylapCTBEHHOTO
BO3/ICICTBUSI, IPUMEHsIEMasl B JaHHOM CITyJae.

[Ipumenenne TmpaBa BCeraa JOJKHO OCYIIECTBISATHCS B CTPOrOM
COOTBETCTBUU C 3aKOHOM, KOTOPBIN YCTaHABIUBAET ONPENETIEHHYIO TPOLEAYPY IS
KaXKI0T0 OTIEIBHOrO BUJIa CyOBEKTOB, OCYIIECTBISIIOIINX TpaBoripuMeHenue. s
3TOTO MPOIeCCyalIbHOE 3aKOHOAATEIbCTBO 3aKpeIlIsieT YETKUA epeueHb JeCTBUH,
KOTOPBIE HAUIEKHUT COBEPUINTD, MOCIEI0BATEIBLHOCTD U MOPAJOK MX BBIMOIHEHUS.

OTta IMOCJICA0OBATCIIBHOCTD Pa3acCIACTCA HA CTaAUN.
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I'nmasa 2. CTAAUU TIPUMEHEHUA TTPABA.

2.1 IlonsiTHE CTAAMU IPUMEHEHUS NPaBa.

[IpaBonpuMeHUTENbHASA CTAIUSI — 3TO CUCTEMA OJTHONOPSAKOBBIX AEUCTBUU,
TO €CTh TakKUX JACHUCTBUM, KOTOPBHIE B3aMMOCBSI3aHbl JIPYr C JAPYrOM W HIYT
MOCJICTIOBATEILHO OJHO 3a ApyruM. Kaxmas cragusi UMEeT CBOIO COOCTBEHHYIO
3a71a4y, KOTOPYIO OHA BBIMIOJIHAET B TCUCHUE OMPEACTEHHOTO OTPE3KA BPEMEHH.

B ropuandeckoit nurepatype HET €JMHCTBA MHEHHI KacaTeJIbHO KOJUYECTBA

craauii. Tak, H.1. Maty30B u A.B. Manbko BBIIEIAIOT CACAYIONIUE CTAANU:

1. VYcranoBiaenne u aHanu3 (PAKTUYECKUX OOCTOSTENBCTB Jeia (cTamus
JOKa3bIBaHUs);

2. Brp160p npaBoBOii HOPMBI, [0 KOTOPOH HAAJIEKUT Pa3pelInuTh AEO.

3. IlpoBepka 1OpUINYECKON CUJIBI U TOJIKOBAHUE BHIOPAHHON HOPMBI.

4. BsiHeceHue IIPaBOIPUMEHUTEIIEHOIO aKTa (IOKyMEHTaJIbHO-
oopmMuTeNbCKas cTaaus);

5. KoHTponpHO-uCHOJNHUTENbHAs  cTaausd  (peajlbHOE  MCIOJHEHHE
IIPUIOBOpA WJIM PELIIEHUS CyAa MO TPaXAAHCKOMY JEly, AOBEAEHHE HX M0

3aMHTEPECOBAHHBIX JIMI[ U OPraHoOB)*.

A, Hanpumep, Menexun A.B. K cTagusiM MpaBONPUMEHUTEIBLHOTO Mpoliecca

OTHOCHT:.

1. VYcranoBneHue (pakTUUECKUX OOCTOSITENBCTB, HA KOTOPBIE pPacCUUTaHa
paBoBas HOpMA.
2. Bri0op (oThicKaHME) MTPaBOBO HOPMBI, MOAJIEKALIEH MPUMEHEHHUIO K

JaHHBIM (l)aKTI/I‘-IeCKI/IM 00CTOSITEILCTBAM.

48 "Teopus rocymapcTsa u pasa: yueonuk" (H.M. Marysos, A.B. Mansko) (IOpucts, 2004) c.
162
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3. IIpoBepka NOJIMHHOCTH TEKCTA CTATbM HOPMATUBHOIO IPABOBOT'0 AKTa U
e€ aHaJIU3 C TOYKU 3pEHUS 3aKOHHOCTH.

4. IlpoBepka neicTBHSI HOPM MpaBa BO BPEMEHHU, B TPOCTPAHCTBE U IO KPYTY
JIUIL.

5. PaspemieHue BO3MOXHBIX KOJUIM3MM MEXAy HOpMamu IpaBa U
peojIoJieHne MpoOesoB B IIpase.

6. M3naHne akTa NPUMEHEHHsS HOPMBI IpaBa (BBIHECEHHE pELICHUS) H

TOBEICHHUE €T0 0 UcroaHuTenei®.

B »TOM mepeune cTamuil OTAEIBHO BBIACNSETCS MPOBEPKA MOIMHHOCTH
TEeKCTa CTaTbu W €€ aHamu3, J00aBieHa CTaJAMus BOCIOJHEHUS NPOOETOB H
paspemieHus  KOJUIM3MM, a  (QuHaIbHON  cTaaMed  sIBISETCS  M3/IaHUE
IPaBOIPUMEHHUTEIBHOTO aKTA.

HeoOxoqumMo OTMETUTH, YTO B paMKax pa3MYHBIX OTpacield MOXKHO
OOHApYXUTh OTIENIbHbIE OCOOCHHOCTH BBIICTICHUS W pealu3ald CTaauii
IPaBOMPUMEHHUTEIHLHOTO MpoLecca.

OtpacneBsie OCOOCHHOCTH CTaguil MPABONPUMEHEHHS] OOYCIOBIJICHBI:
COOTBETCTBYIOIIMM KPYT'OM 3a/1a4, PelIaeMbIX JaHHOM OTpacibio; ONpeaeaEHHbIM
KPYroM y4aCTHUKOB; CIIEU(PUIECKUM TPOLECCYaTbHBIM MOPSIAKOM ACSITEIbHOCTH
CyOBEKTOB U MX MPABOOTHOILEHUI; coaepKaHueM U (POPMOI UTOTOBBIX PEIICHUH,
NPUHUMAEeMBbIX B pe3yJbTaTe MPUMEHEHHs IpaBa.

Tak, Hampumep, MPaBONPUMEHEHHE B YTOJIOBHOM MPOIECCE BKIIOYAET
CJIEYIOUINE CTaIuu:

- mpenBapuTenbHoe paccienoanue (pasaen 8 YIIK PD);

- cynebnoe pazoupatenbetBo (dactsh 3 YIIK PO);

4 Teopus rocymapcTsa u rpasa: yue6. / A. B. Menexun. — M. : Mapxker JIC, 2007. C. 377

(YHauBepcuTeTCcKas cepus)
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- ucrnioaHeHue npurosopa (pasuen 9 VIIK PD)°,

[IpaBonpuMeHUTENbHAS JIEATEIBHOCTh, YPErYJIUpPOBaHHAS TPaXKIAHCKO-
MPOIIECCYaAIbHBIM 3aKOHOIATENIBCTBOM BKJIIOUAET TAKUE CTAJUU , KAK:

- cynebnas nonroroBka (riasa 14 I'TIK P®D);

- paccmoTpenue cniopa (rinasa 15 I'TIK P®D);

- IPMHATHE U UCIIOJHEHHE PenIeHus 1o aeny (raasa 16 TTIK PD) L,

Kak BuaHO, Bompoc cTaauil SIBASIETCS OCTAaTOYHO JAMCKYCCUOHHBIM H
KOJIMYECTBO CTaJUM, a TAK)XKE UX COJAEPKAHUE MOKET U3MEHSTHCSA B 3aBUCUMOCTH OT
NO3ULMN aBTOpa. ¥ OJHHUX M3 HUX MPOLECC MPABONPUMEHEHHUS 3aKaHYMBAETCS Ha
CTaJIuy MPUHSITHUS PEUICHUS U U3aHUS MPABONPUMEHUTEIBLHOIO aKTa, Y APYTUX Ha
CTaauy JOBEICHUS COJEPIKAHUS ITOTO PEUICHHS IO 3aWHTEPECOBAHHBIX JIUI[ U
KOHTPOJIE 32 €r0 UCIIOJTHEHUEM.

B cBs3u ¢ 3TUM Cl10)KHO He coryiacuthesi ¢ Mapuenko M.H. u JlepsOunoi
E.M., KOTOpblE MUUIYT, YTO AEJO 3aKJIIOYAECTCS HE B KOJHMYECTBE BBIACISIEMBIX
CTyHE€HEW, WM CTagui, MPaBONPUMEHUTEIBLHOIO TMpoliecca, a B HX CYTH,
coaepkaHuu. Bcs mpaBoOnpUMEHHTENbHAS NESITENBHOCTh KaK LEJIbHBIN, €IUHBIN
nporecc pa3duBaeTcs Ha psA CTaaud HE paau HEKOM camollenH, a paau Oosee
rJIyOOKOTO Y Pa3HOCTOPOHHETO T[IO3HAHMS W COBEPILIEHCTBOBAHMS CAMOIO

IPaBONPUMEHUTEILHOIO TIpoLIecca’.

30 "YronoBHO-NIpoLeccyalbHblil kKojeke Pocceuiickoit @enepanun” ot 18.12.2001 N 174-D3 (pen.
ot 17.04.2017, ¢ u3m. ot 11.05.2017) [DnexTponnsriit pecypc] // Koncynsrant [lmroc:
[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].

31 "I'paxkganckuii nponeccyanbHbiil Koaeke Poccuiickoit @enepamuu” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u nom., Bctyi. B cuny ¢ 01.01.2017) [DnexrponHbIi pecypce] //

KoncynbranT [lntoc: [cipaBOYHO-MIOMCKOBAsi cucTemal.

52 Mapuenko M.H., Jleps6una E.M. IIpaBosenenue : yue6. — M. : TK Ben6u, U3xa-so IIpocmexr,
2008. C. 377
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[TosTOoMy, HECMOTpPSI Ha BCIO IMUCKYCCHMOHHOCTh BOMPOCA, MOKHO BBIJIETUTh
TPU OCHOBHBIE CTaJuU, KOTOpPbIE B TOM WJIM HHOM BHUJE MPUCYTCTBYIOT H

IPU3HAIOTCS OONBIIMHCTBOM aBTOPOB. JTO:

1. YcranoBnenue GpakTuyeckux oOCTOSATEILCTB Jea.
2. YcTaHOBJICHHUE IOPUANYECKUX 00CTOATEILCTB Jea.

3. BbIHEceHue peleHus 1o Aely.

YCIOBHO HMX MOXKHO pa3lleuTh Ha TMOJTOTOBUTENbHBIE, K KOTOPHIM
OTHOCHUTCS YCTAaHOBJICHHE (DAKTUICCKUX U FOPUINIECKUX OOCTOSITENIbCTB JIeia, U Ha
3aKJTIOYUTENIBHYI0 CTAJINI0, CTAJMI0 BBIHECEHHUSI PEUIECHUS MO JeTy, Ha KOTOpOH
BBIHOCHUTCSI TOCYJAPCTBEHHO BIJIACTHOE PEIICHHUE, 3aKPEIuIsieMOe W3/IaHUEeM aKTa
pUMeHEHUs paBa. IMEHHO 3T cTaauu XapakTepu3yIoT BCIO IPUPOAY U Hanbosee

E€MKO OTPpaAXarT CYIIIHOCTD HpaBOHpHMGHHTeﬂbHOﬁ JCATCIBbHOCTH.
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2.2 YcraHoBJIeHHE (PAKTHYECKUX 00CTOATENbCTB JIeJia.

Kaxk Obu10 ckazaHo BblllE, YCTaHOBJIEHHE (PAKTHUECKUX OOCTOSITENLCTB Jeja
— 3TO MOJATOTOBUTENbHAsA cTaaus. Llenpio MaHHOM cTaguM SBISETCS NOCTHKEHHE
bakTHuecKoil 0OBEKTUBHOM UCTUHBI. ITO BO3MOKHO TOJBKO IMMYTEM YCTAHOBJIECHUS
(akTUYECKUX OOCTOSITENCTB, TO €CTh TaKUX (PAKTOB OOBEKTUBHOM pPEaTbHOCTH,
KOTOpbhI€ OOpa3ylT OCHOBY [UIsi TMpPUMEHEHHS IpaBa. Takoe yCTaHOBJICHHE
OCYIIECTBIISIETCS MPHU MOMOIIH 10KA3aTEIbCTB.

[TonsiTHe TOKAa3aTENbCTB BKIIIOUAET B €051 HE TOIBKO (DaKThI M CBEJICHUS WU
uH(pOpPMAIIMI0O O HHUX, a TaK >X€ W HMCTOYHUKH TaKUX CBEJICHUN, HAmpUMeEp
JIOKYMEHTBI, CBUJIETEIbCKHE TTOKa3aHus. B cBOIO ouepenb UCTOYHHUKU CBEJIEHUMN O
¢dakTax TpeOyIOT ompeaenEéHHbIX (OPM 3aKperieHus, KOTOPble YCTaHABIMBAIOTCS
3aKOHOJIATEJIBHO.

JlokazaTenbCcTBa MOMOTAlOT  BOCIPOM3BECTH  HEOOXOTUMBIM  MOMEHT
JEHCTBUTENLHOCTH, a CaM MPOLECC JOKa3bIBaHU MPEACTABISAET COO0i JOTHUECKYIO
NEATEIBbHOCTD [0 YCTAHOBJICHUIO U MTPEJAOCTABIECHHUIO JJOKA3aTENbCTB, YYACTHIO B UX
UCCIIEIOBAHUM M OILIEHKE. YTOJOBHO-MpoleccyalbHblii komekc PD B cT.85
3aKperuisieT, 4To: «Jloka3blBaHWE COCTOMT B COOMpaHUHU, TMPOBEPKE U OIEHKE
J0Ka3aTeNbCTB B II€JIAX  YCTAHOBJICHUS  OOCTOSTENBCTB,  MOAJIEKAIIUX
JTOKA3BIBAHUION ",

Kpyr dakruueckux oOCTOSTENBCTB, KOTOPbIE IMOJUIEKAT YCTAHOBICHUIO U
JI0Ka3bIBaHUIO MOXKET OBITh OYEHB IIUPOK, B 3aBUCUMOCTH OT TOT'0, HOPMBI KaKOTro
npaBa nojjiexaT MPUMEHEHHIO B JAaHHOM cly4ae.

Hanpumep, npu coBepuienun mpecryrienusi, YIIK P® ycranaBiuBaer

CJIEAYIOIIUH NepeueHb TaKuX 00CTOATENILCTB B CT.73:

33 "YronoBHO-TIpoIieccyanbHbIi Koaeke Poccniickoit @enepamun” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, c m3Mm. ot 11.05.2017) [Dnexrponnsrii pecypc] // KoncynpranT [lnroc:

[CIIPaBOYHO-IIOMCKOBAsI CUCTEMA].
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1) CoOwiTue mnpectymieHus (BpeMs, MeECTO, Ccmocod u Apyrue
00CTOSITETLCTBA COBEPIICHHS TIPECTYIUICHHS);

2) BuWHOBHOCTB JIMIIa B COBEPUICHUH MPECTyIUICHUs, opMa ero BHHBI U
MOTHBBHI;

3) OOcCTosTEeNnsCTBA, XapaKTEPU3YIOUIUE TNIHOCTH OOBUHSEMOTO;

4)  Xapakrtep u pa3Mep Bpea, MPUIMHEHHOTO MPECTYIICHUEM;

5) OOcToATenbCTBA, HCKIIOYAIOMINE MPECTYIMHOCTh W HaKa3yeMOCTh
TeSTHUS;

6) OOcTosATENNbCTBA, CMATYAIOIIKE M OTATJAOIINE HaKa3aHHUCE,

7) OO6cTOoATENHCTBA, KOTOPHIE MOTYT MOBJIEYH 32 COO0M OCBOOOKICHHUE OT
YTOJIOBHOW OTBETCTBEHHOCTH M HaKa3aHUS;

8) OOcTosATENHCTBA, TOATBEPKAAOIINE, YTO HMYIIECTBO, IOJJICKAIICE
KOHQUCKAIMM TOJY4YeHO B pe3yJdbTaTe COBEPIICHUS TMPECTYIUICHUS WIH

MMpCaAHA3HAYAJIOCh JIA TaKOBOTO.

B 4.2 »sTOM K€ cTaThM CKa3aHO, YTO IIOJJIC)KAT BBIABICHUIO TaKKe
00CTOATENLCTBA, CIIOCOOCTBOBABIINE COBEPILIEHUIO MPECTYILIEHUS .

B rpaxpanckom mpaBe, B cooTBeTcTBMM ¢ 4.l cT.56 I'paxknancko-
nmpoueccyanbHoro kozaekca P®: «Kaxngag cropoHa JomkHa JOKa3aTh Te
00CTOSITENLCTBA, HA KOTOPBIE OHA CChUIAETCS KaK HA OCHOBAHMSI CBOMX TPeOOBaHUIA
¥ BO3PAXKEHUI, €CIM UHOE HE MPEAyCMOTPEHO (eAepalbHbBIM 3aKOHOM» . DTO
MOTYT OBITh CYIIECTBEHHBIC YCIOBHS CHCIKH, OOCTOSITEIbCTBA, MMPU KOTOPHIX OHA

OblIa 3aKJIFOYCHA, I[CﬁCTBPISI, COBCpHIéHHLIC JIs1 €€ MCIIOJIHEHUS U TaK Aaliee.

54 "YronoBHO-TIpoLeccyanbHbI koaeke Poccuiickoit ®enepamuu” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, ¢ u3m. ot 11.05.2017) [Dnexrponnsiii pecypc] // Koncynsrant Ilmtoc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].

3> "[paxaHCKuii mpoleccyabHblii Koeke Poccuiickoii ®enepanun ot 14.11.2002 N 138-03
(pen. ot 19.12.2016) (¢ u3m. u nom., Bctyi. B cuny ¢ 01.01.2017) [DnextponHbIH pecypce] //

KoncynperanT [lntoc: [cnipaBOYHO-MIOMCKOBAsi cucTemal.
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3aKOHOM YCTaHABJIMBAIOTCS OMPEeNEHHBIC TPEOOBAHUS K JI0KA3aTEIbCTBAM,
KOTOPBIM OHM JOJIKHBI COOTBETCTBOBATH JJIsI UCIOJIb30BAHUSI UX B MPOU3BOACTBE

o neny. Beigenstores cneayromue TpeOoBaHUS:

1) ornocumoctu (4.1 ct. 88 VIIK PD, c1.59 I'TIK PD, cT. 67 AIIK PD);

2) nonyctumoctu (4.2, c1.50 Konctutyuuu P®, 4.1 ct. 88 VIIK PO, cT. 60
['TIK POD, c1. 68 AIIK P®, cT1.26.2 KoAlIl);

3) nocroBepHocTH (4.1 cT.88 YIIK PD, u.3 ct. 67 I'TIK PD, u.2 cT. 71 AIIK
PD);

4) nocraroyHOCTH WK MOJHOTHI (4.1 cT.88 VIIK P®, 4.3 ¢1.67 I'TIK P®D, 4.2
ct. 71 AIIK P®).

OTHOCHMMOCTh OYKBAJIBHO O3HAYAET, UTO JAHHBIC JTOKA3ATEIHCTBA, JOJIKHBI
OTHOCUTBCS K KOHKPETHOMY JIENTY, IO KOTOPOMY IPOUCXOIUT pazouparesbcTBo. To
€CTh COJIEpiKalllas B JIOKa3aTeJbCTBE MHQPOpMalUs JOJKHA OBbITh CBSI3aHA C
COJZIepKaHUEM 3TOTO Jiesa. Takoe CBOMCTBO AOKA3aTeIbCTB HEOOXOIUMO JIJIsl OTCEBA
HE OTHOCSIIUNACS K JeTy HH(POpMaIMU U YCKOPEHUIO MpoIiecca ero pacCMOTPEHUS.
Bompoc 06 oTHOCMMOCTH JJOKa3aTEeILCTB PEIIAIOT KaK CyJl, TAK M YYaCTBYIOIIHE B
nene ymna. Ho oxkoH4UarenpHOE pemeHue BOIpoca 3a CyAOM, KOTOPBIM BIIPaBe
3alpeTUTh CCBhUIKY Ha Kakue-IM0O J0Ka3aTeabCTBa, HE  YJIOBJIETBOPUTH
XOIATAiCTBO 00 MX UCTPeOOBAHUY U ITpodee’’.

JlomycTUMOCTh TIpeNrojaraer, 4ro BCE JA0Ka3aTeIbCTBAa JOJKHBI OBIThH
MOJIy4YE€Hbl 3aKOHHO, TO €CTh C HCIIOJIBb30BAHHUEM TAKHUX CPEACTB JIOKA3bIBAHMS,
KOTOpBIC TMPEANKUCHIBAET MCIIOIB30BaTh MPOLECCYATbHOE 3aKOHOAATEIBCTBO.
Koncturyuust PO B u.2 ct. 50 3akpermsiet, uto «IIpu ocymiecTBiennu npaBocyaus

HC JIOIMyCKACTCsA HCIHOJb30BAHUC AOKA3aTCIbCTB, ITOJIYYCHHBIX C HAPYIICHUCM

3¢ CpaBOYHHK MO JOKA3bIBAHHIO B TPAXKIAHCKOM CyaonpoussoicTse. [loa pea. PemeTHukoBoit

N.B. 5-e u3n., non. u nepepad. - M.: 2011. — 496 c.
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denepansaoro 3axona»’’. Takum 00pa3oM, YCTaHABIMBAKIOTCS TPeOOBaHHUS
OTHOCHMTEJBHO MCTOYHHKA, YCIOBHMH, CIOCOOOB IOJIYYEHUS M HPOIECCYATBHOTO
3aKpeIIeHrs CBeIeHHH 00 00CTOATENLCTBAX, MOMIEKAIUX JOKA3BIBAHUIO.
COOTBETCTBEHHO,  JIONMYCTHUMBIM  JIOKAa3aTEILCTBOM  SBJIAETCS  TOJBKO — TO
JI0Ka3aTeabCTBO, KOTOPOE OBbLIO IIONYYEHO M3 HAIJIEKAIIero HCTOYHHUKA,
YIPABOMOUYEHHBIM CYOBEKTOM, 3aKOHHBIM CIOCOOOM M OBLIO IIPOIECCYaTbHO
3aKpeIieHo B Hajexamien (opme. A mokazaTenbCcTBa, JOOBITBIE WHBIMHU, YeM
3aKPEIVIEHO B 3aKOHOJATENbCTBE, CIIOCO0AMH  BIICUET MNPU3HAHME WX
HEJIONMYCTUMBIMH, IIOCJ€ 4Yero OHM HE MOTYT OBITh HCIOJb30BaHbl IIPH
PAacCMOTPEHUH JIeNla, IOCKOJNBKY HEIOIyCTUMOE JIOKA3aTeIbCTBO HE HMEET
IOPUIMYECKON CHIIBI U HE MOXET OBITh HUCIIOJB30BAHO I JIOKa3bIBAHHS KAKOIO-
b0 u3 OOCTOATENBCTB, BXOIALIMX B IPEAMET JOKasbiBaHus. Hampumep,
HEZOIYCTHUMBIM MOXET OBITh NPM3HAH MPOTOKOJ, HE MOAMMCAHHBIA MOHATHIMH,
IPUCYTCTBOBABIIMMHK NpU  OOBICKE, MO0 IOANMCAH JHMIAMH, KOTOPHIE HE
NPUHEMAJIN Y4aCTUs B CJIEACTBEHHOM JEHCTBUM, €CIHM OH OBLI COCTABJIEH CITYCTS
JUIMTENBHOE BPEMSI TIOCTIE CEACTBEHHOTO JEWCTBUS WIIH OBbLI COCTABJIEH C APYTUMU
HapyieHusMu cr. 166 YIIK P®8, B rpakaanckoM NpOLECCE, HECOOIIOIEHHE
IPOCTON THUCHMEHHON (DOPMBI CHIEIKH JIMINAET CTOPOHBI IpaBa B Cilydae CIopa

CCBIIIATBCA B MOATBECPKACHUC CACIKHU U eé YCJ'IOBI/Iﬁ Ha CBHACTCIIBCKUEC ITOKa3aHHA

37 "Koncturynus Poccuiickoit deneparuu” (mpuHATA BCEHAPOHBIM rofocosanueM 12.12.1993)
(c yueToMm nonpaBoK, BHECEHHBIX 3akoHaMu P® o nonpaBkax k Koncturynuu PO ot 30.12.2008
N 6-®K3, o1 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-OK3)
[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].

38 "YromoBHO-TIpoIieccyanbHbIi Koaeke Poccniickoit @enepamun” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, c m3m. ot 11.05.2017) [Dnexrponnsiii pecypc] // KoncynsranT [Lmtoc:

[CIIPaBOYHO-IIOMCKOBAsI CUCTEMA].
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(4.1 ¢1.162 TK PD)*°, COOTBETCTBEHHO TaKHE CBHIETEILCKHME MOKA3aHHsA OyIyT
CUUTATBCS HEAOITYCTUMBIMHU.

JIOCTOBEpHOCTh O3HAYaET IPABAWBOCTh MH(POPMALIMU U IMIPEAIOJIAraeT, YTO
OHAa JIOJDKHA COOTBETCTBOBATH TOMY, YTO NPOHU3OLLIO B JAEHCTBUTEIBHOCTH.
JIOCTOBEpHBIMH SIBIISIFOTCSI TAKHE J10KA3aTEIbCTBA, KOTOPHIE TOYHO U MPABUIIBLHO
OTpakaroT OOCTOATENIbCTBA, BXOASAIIME B INpEAMET JAOKa3blBaHMA. B mporecce
JIOCTOBEPHOCTH JI0KAa3aTEIbCTB BCErJa MPOBEPSAETCS, HAPUMEDP, YCTAaHABIMBAETCS
COOTBETCTBUE pPA3IUYHBIX JOKA3aTEeNIbCTB MO JAely APyl APYry U B cllydae
OoOHapyX eHHs  NMPOTUBOPEUMBHIX  WJIM  B3aMMOUCKIIOYAIOUIMX  CBEACHUM
JI0Ka3aTeNbCTBO MOXET OBITh MNPHU3HAHO HEAOCTOBEPHBIM. Takke HCTOYHUK
JI0Ka3aTeNbCTB JOJIKEH ObITh JOOPOKAUECTBEHHBIM U €r0 XapaKTEpPUCTUKA MOXKET
HANPSMYIO BIUATH Ha OLEHKY MOJydeHHOU OT Hero undopmarmu. [losTomy cynbps
B MPOLIECCE YCTAHABIMBACT OTHOIIEHUS CBUAETENS C JIMLAMH, YYaCTBYIOLIMMH B
nene. [Ipu paccMOTpeHNH TMCbMEHHBIX JOKA3aTENbCTB, IPOBEPSAETCS HATMYHE BCEX
HEOOXOJMMBIX PEKBU3UTOB, COOTBETCTBUS JOKYMEHTa KOMIIETCHIIMM OpPraHa U TaK
nanee. Kpome TOoro, Ha [OCTOBEpHOCTb MOTYT BIHMATH YCJIOBUS XPAHEHUS
BEILECTBEHHBIX JI0KA3aTEIbCTB C MOMEHTA UX U3BATHS U J0 NMPEABSBICHUS B CYyJl
JUIS KCCJIEI0OBAHUS X B CyJ1I€OHOM 3aceaHUM.

[TonHoTa fOKa3aTenbcTB — ATO Hajguuue HMHQPOpMaLuMu O BCeX
00CTOSITENLCTBAX, KOTOPAs MO3BOJISIET YCTAHOBUTH a0COIOTHYIO UCTHHY IO JIETy.
Hpyrumu ciioBamu, COOpaHHOM MH(POpPMALUHU JOHKHO OBITH JOCTATOYHO JJIS TOTO,
9YTOOBI BOCCTAHOBUTH CaMO COOBITHE M TMOATBEPAUTH BEPCHUIO MPOUCXOSIIETO.
JlomkHbBI OBITh YCTaHOBJICHBI BCE 0OCTOSTENILCTBA, KOTOPhIE UMEIOT 3HAYEHHUE IS

Acjia, B IPOTUBHOM CJIyda€ O9TO MOXKCET CIYXHUTb OCHOBAHHMEM K OTMCHC WU

39 "I'paxxnanckuii koaexce Poccuiickoit deneparuu (dacte nepsas)” ot 30.11.1994 N 51-03
(pexn. ot 28.03.2017) [DnexTponnsiii pecypc] // Koncynprant [lmoc: [cnpaBouHO-IOMCKOBAs

cucrtemal.
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U3MeHeHHIo pemrenns cyaa (4. 1 cr. 306 T'TIK P®)®. TpeGosanue 10CTaTOYHOCTH
HE MMeeT (PUKCUPOBAHHOTO 3HAUYEHHS, TIOJHOTA JOKA3aTeIhCTB OMPEICISICTCS He
HAJMYMEM KaKOro-TO OMNpeNeIEHHOr0 KOJIMYECTBA JI0KA3aTENbCTB, HO HAIUYUEM
BCEX J0KA3aTeNbCTB, KOTOPHIC HEOOXOAMMBI ISl TIPUHSATHUS PEIICHUS B KaXKIOM
KOHKPETHOM CJy4yae M, B 3aBUCHMOCTH OT MpeaMeTa JOKa3biBaHWUsS U (HaKTOB,
KOTOPBIE MOJUIeKAT YCTAHOBJIEHUIO TPeOOBaHUE JOCTATOYHOCTH MOKET MEHSTHCA.
NHbpIMU crtOBaMU JTOCTaTOYHOCTh — 3TO HE KOJIMYECTBEHHBIM, & KAaYE€CTBCHHBIN
MOKa3aTellb.

['oBopst 00 ycTaHOBIEHUHM (HaKTHUUECKUX OOCTOSITENbCTB Jela MyTEM
JOKa3bIBaHMSI, HEIb3s HE CKa3aTh O TaKUX HOPUIANYECKUX TOHATHSIX Kak
PE3yMIIMs, TPEIOAUIUS U OpeMst TOKa3bIBaHUS.

[Ipesymmius — 310 oO0Iee mpaBuio, MPEANooKeHne o (pakrax, KOTOpoe
oTpaxkaeT co0oil Hanboiee yCTOMYUBBIE CBSA3H MEXKY JIIOAbMU U COOBITUSIMU. CyTh
NPE3yMIIUN 3aKIII0YAETCS B TOM, YTO IIPU HATMYUHU OJAHUX, Y>K€ YCTAHOBIICHHBIX,
(dakToB, NenmaeTcs BBIBOJ O CYIIECTBOBAHWUU IPYTUX, KOTOPBIE, TAKMM 00pazoM,
npestomupyrorca. Hanpumep, BaxkHOe 3HaU€HHE MPU TI0KA3bIBAHUU 10 YTOJIOBHBIM
JenaM U jenaM o0 aJMHHHCTPATUBHBIX MPABOHAPYIICHUSX HMEET MPE3yMITIUS
HEBMHOBHOCTH, TO €CTh MPENOJIOKEHUE O TOM, YTO JIMII0O HEBUHOBHO, JIa)Ke €CIIU

€0 BUHOBHOCTD IIOATBEPIKAACTCA MHOKCCTBOM (l)aKTOB, A0 TEX IOp, IIOKa €ro BUHa

He OyJeT B YCTAaHOBJICHHOM MOPSAKE JOKa3aHa W YCTAaHOBJICHA MPUTOBOPOM CyJia

60 "Ipasknanckuit mpoueccyanbHbIi kogeke Poccniickoit @enepammn” ot 14.11.2002 N 138-03

(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHsIii pecypc] //

KoncynpranT Ilntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].
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(cr. 14 VIIK®, cr. 1.5 KoAID®. TI'paxkmaHCKuii KOJIEKC YCTaHABIUBAET TaK
Ha3bIBAEMYIO IPE3YMITLMIO BUHBI IPUYUHUTENS Bpea, 3aKperuisis 310 B 1.2 ¢T.1064
'K P® «JIuio, mpuymMHUBIIEE BpeJl, OCBOOOKIAETCS OT BO3MEILICHUS Bpea, €Cliu
JIOKaXET, YTO BPe]] IPUYMHEH HE 110 €ro BUHe»* . A, HanpuMep, B CEMENHOM IIpaBe
NEHCTBYET MpEe3yMILMs MPOUCXOXKACHUsSI PeOEHKAa OT POAMUTENEH, COCTOSIIUX B
Opake, B COOTBETCTBUH C 4.2 cT. 48 CK P,

[Iperoguuus o3Ha4aeT, 4YTO OOCTOSITENBCTBA, KOTOpPHIE paHee ObuIH
YCTaHOBJIEHbl BCTYIMBLIMM B 3aKOHHYIO CHJIy PpELIEHUEM Cyla CUHUTAITCA
J0Ka3aHHBIMU (MTPEIOAMIIMOHHBIMU) ¥ TIPU HOBOM PAacCCMOTPEHUU Jiefia He TPeOyIoT
HOBOM MPOBEPKH U oleHKH® . TIperounuanbHoe 3HaYEHNE TPEABIAYLIErO PELIEHHS
CyJla MOXKET OBITh YTPAu€HO TOJBKO B CIydae €ro OTMEHbI WM NPU MEPECMOTPE

BCTYIIMBHICTO B 3dKOHHYKO CHIIY IHIpPUIOBOpa Cylda II0 BHOBb OTKPBIBIIMMCH

61 "YronoBHO-TIpoIeccyanbHbIi Koneke Poccniickoit @enepamun” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, c m3Mm. ot 11.05.2017) [Dnexrponnsrii pecypc] // KoncynpranT [lnroc:
[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

62 "Konekc Poccuiickoii @enepanun 06 aAMUHUCTPATUBHBIX TpaBoHapymeHusx" ot 30.12.2001
N 195-®3 (pen. ot 17.04.2017, c u3m. ot 23.05.2017) (c U3M. U AOI., BCTYIL. B CUITy C
18.05.2017) [Dnexrponnsiit pecypc] / KoncynsranT [Imtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMA].
63 ""paxnanckuii konekc Poccniickoit ®enepanun (dacts meppast)” ot 30.11.1994 N 51-D3
(pen. ot 28.03.2017) [Dnexrponnsiii pecypce] // Koncynprant [1nroc: [cpaBouHO-IOMCKOBAs

cucremal.

64 "Cemeitnslii komekc Poccuiickoit ®eneparuu” ot 29.12.1995 N 223-d3 (pex. ot 01.05.2017)
[DnexTponnslii pecypc] // Koncynprant [liroc: [cripaBouHO-IOUCKOBAs CUCTEMA)].

65 O6mas Teopus npasa u rocynapcrsa/lloa penakuueii B.B. Jlazapesa. — M.: BEK, 2008. C.
219
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o6cToaTenscTBaM. [IperoauIus 3aKOHONATENBHO 3aKPEILIEHa, HAIPUMED, B CT. 61
['TIK P®%, a Tak e cT. 69 AIIK PD’.

Bpems 10Ka3bIBaHHE — TO OOA3aHHOCTH IPENOCTABIECHUS M OOOCHOBAHUS
JI0Ka3aTeNIbCTB, KOTOpAs 3aKOHOM BO3JIAraeTcs Ha OIpeAeNéHHbIX aull. Hanpumep,
B Cllydae YrOJOBHBIX J€J MM Jied 00 aJMMHHMCTPATUBHBIX IIPABOHAPYIIEHUSIX
OpeMs I0Ka3bIBaHKE OyJeT TECHO CBA3aHO C MPE3YMIIHUEN HEBUHOBHOCTH, TaK KaK
JOKa3bIBAHUE BUHBI [0 TAKUAM JI€JIaM BO3JIAraeTcsi Ha OOBMHMTENS, 4 OOBUHACMBII
OCBOOOKIEH OT 2TOM 00A3aHHOCTH, TAK KAK M3HAYAILHO CUMTAETCS HEBMHOBHBIM,
noka He Oyner mokazaHo obparHoe (4.2 cr. 14 VIIK®, 4. 3 cr. 1.5 KoAII®). B
rpakIaHCKOM ke mporiecce, B cooTBerctBuUU ¢ 4.1 cr. 56 I'TIK PO «Kaxnas
CTOpOHA JOJKHA JI0KA3aTh T€ 00CTOATENLCTBA, HA KOTOPBIE OHA CCHUIAETCS KaK Ha
OCHOBaHHUS CBOMX TPEeOOBAaHMI M BO3PAXKEHHUIL, €CIIM MHOE HE HPEIyCMOTPEHO

enepanbHpM  3aK0HOM» ’. 3mech OpeMsi JOKa3bIBAHUE OIPEAECISAECTCS CYHOM,

66 "I'paxxganckuii nponeccyanbHbiii kojaeke Poccuiickoit @enepamuu” ot 14.11.2002 N 138-D3

(pen. ot 19.12.2016) (¢ u3m. u nom., Bctyi. B cuny ¢ 01.01.2017) [DnextponHbIi pecypce] //

KoncynpranT Ilntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].

67 " A pGurpamsIil mporeccyanbHbIi kKogeke Poccuiickoi ®eneparmu” ot 24.07.2002 N 95-D3
(pen. ot 17.04.2017) [DnexTponnslii pecypc] // KoncynbstanT [Lmtoc: [cripaBodyHO-

ITIOUCKOBas CI/ICTCMa] .

68 "YromoBHO-TIpoIecCyanbHbIH Koaeke Poccniickoit @enepamun” ot 18.12.2001 N 174-®3
(pen. ot 17.04.2017, c m3m. ot 11.05.2017) [Dnexrponnsiii pecypc] // KoncynsranT [Lntoc:

[CIIPaBOYHO-IIOMCKOBAsI CUCTEMA].

69 "Konexc Poccuiickoii @denepanuu 00 aAMUHUCTPATUBHBIX NpaBoHapymeHusx" ot 30.12.2001
N 195-®3 (pen. ot 17.04.2017, c u3m. ot 23.05.2017) (c U3M. U AOI., BCTYIL. B CUITy C
18.05.2017) [Dnexrponnsiii pecypc] // KoncynsranT [Lmtoc: [crpaBoOYHO-TIOMCKOBAs CUCTEMA .
70 "[paxkaaHCcKHii TIporieccyanbHbIi Koaeke Poccniickoit denepamuu” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u nom., Bctyi. B cuny ¢ 01.01.2017) [DnexrponHbIi pecypce] //

KoncynpranT I[lntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].
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KOTOPBIN MOXKET BO3JI0KUTH €0 Ha ONPEICIEHHBIX YYACTHUKOB MPOIIECcca U peliaet
Kakue 00CTOSTEIHCTBA UMEIOT 3HAUCHHE [T JIeIa.

Kak yxe Obl10 CKa3aHO BbIIIE, YCTAHOBJIEHUE (DAKTUUECKUX OOCTOSITENILCTB
Jiea — TOATOTOBUTEIIbHAS CTAMS, B CBSA3H C UYeM OHA UMEET OOJIBIIIOE 3HAUCHHE IS
BCEro Tpoliecca MPaBONPUMEHEHHUs, TaK KaK (PaKThl, YCTAaHOBJIEHHBIE Ha HTOU
CTaJHH JISITYT B OCHOBY NMPABOIPUMEHUTEIBHOTO PEIIeHUs. Y CTAaHOBJIEHUE TaKHX
00CTOSITETLCTB CO BPEMEHEM TOJBKO YCIOXKHSETCS, TIOATOMY BBHISBIICHUE
NOJIy4deHHME MAKCHUMaJIbHOTO KOJMYecTBa HMHGPOpMAlMK Ha JTOM CTauu

crocoOcTByeT Oosee NETKOM peaar3auy CIeAYIOIUX STAaloB MPaBONPUMEHEHHS.

2.3 YcTaHOB/IeHHE OPUAUYECKONA OCHOBBI J1eJia.

Ha naHHON cTaguM MNpOMCXOIUT IOpHUIMYECKas KBaJu(pUKaLus paHee
HOJIy4YEHHBIX (aKTHYeCKuX 00cTosTenbeTB. FOpuanueckas kBanudukanuss — 3TO
IpaBOBasi OIIEHKA BCEW COBOKYIHOCTH OOCTOSITENBCTB Jieda MyTEM COOTHECEHHUS
JAHHOTO Ciy4as C OIpPEACIIEHHBIMUA IOpPUIANYECKUMU HOpMaMmu. CMbIci e€
3aKJII0YaeTCs B TOM, YTOOBI BbIOpaTh MOAXOMAAILYI0 HOPMY, KOTOpas IOJDKHA
YPEryJINpOBaTh pPacCMaTpUBAEMyI0 cUTyauuroo. IIpu 3TOM CpaBHUBAKOTCS YyKe
NOJlyYEHHbIE Ha MpeAblaylledl cTaauu  (akTHUecKue OOCTOSTENbCTBA U
opuanYeckrue (hakThl, KOTOpble HECET B cebe HOpMa IMpaBa, KOTOPas MOAJIEKHUT
IPUMEHEHHUIO B CIy4ae, €CJIM MEKIy HUMU OyeT yCTAaHOBJIEHO COBIA/ICHUE.

[IpoucxoauTt 3T0 MO3TANHO, MOITOMY YCTAHOBJIEHUE IOPUINYECKOU OCHOBBI
JieJ1a MOXKHO YCIIOBHO Pa3JeNINTh Ha HECKOJIBKO 4acTe, KOTOPbIE aBTOPHI MHOIAA
BBIJICIISIFOT B CAMOCTOSATEIIBHBIE CTA/IHHU:

Bribop HOpMBI, KOTOpasi MOANEXKHUT mpuMeHeHuto. Ha »3Ttom asrtame
IIPOUCXONUT psAN JCHUCTBUM, IOMOTAIOIIMNA ONPEACINTh HYXHYI HOPMY:
ONpe/eNIeHue OTpacid IpaBa, pEryjIupyroled MNoJ0o0Hble OTHOIIEHUs, €€
NOAOTPACIN, BHJIA OTPACIEBOTO HMHCTUTYyTa IIpaBa, M TOJIBKO IIOCIE 3TOTO

HaX0XXACHUEC CaMO€ HOPMBI, KOTOpas MoAXOAUT IIOJ ,HaHHBIfI cnyqaﬁ.
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[TpoBepka npaBMILHOCTH (ITOJIMHHOCTH) TEKCTa 3TOM HOpMBI. [Ipoucxoaur
TO MyTEM YCTAHOBJEHUS OQUIIMATHLHOTO TEKCTAa HOPMBI, MPU ATOM HYKHO
PYKOBOJICTBOBAThCSl MOCJEAHEN pedakiuued o(QUuIManibHOro M3JaHusl 3aKOHa CO
BCEMH M3MEHEHHSIMH U JOMOJHEHUAMU HA JICHb NPUMEHEHHS 3TOM HOPMBI ITpaBa.
Takue TEKCThl pa3MelarTcss B O(QUUUAIBHBIX HCTOYHUKAX OIMYOJIMKOBAaHUSA
HOPMATUBHO NPABOBBIX aKTOB. «OduIMaIbHBIM OMYyOIMKOBaHUEM (heaepalbHOTO
KOHCTUTYITMOHHOTO 3aKOHA, (he/lepalbHOTO 3aKOHA, akTa manaTel denepansbHOTO
CoOpanust cuutaercs neppasi myOiauKalus ero nojHoro tekcra B «[lapnamenTckoi
razere», «Poccuiickoii razere», «CoOpanmm 3akoHOJATENhCTBA Poccuiickoit
denepanuu» WU TMEepBOe pasMmenieHue (omybnmkoBanue) Ha «OdunuarbHOM

MHTEPHET IIOpTalle MPaBoBOM uHMOPMALMU» (WWW.Pravo.gov.ru)»’?. «AKTHI

IIpesunenta Poccuiickon Penepanum u  aktel lIpaBurenscrBa Poccuiickon
@enepaunn B TeyeHue 10 pHeW mocne JHA KX TMOAIMCAHUA  ITOAJIEKAT
obpunmanbHOMy  omyOnukoBaHuto B "Poccuiickoit  razere", CoOpanuu
3akoHoaarenscTBa Poccuiickoit ®epeparmun u Ha "O¢uuuanbHOM HHTEPHET-

nopraje mpaBoBod wuHPopManuu" (WWW.pravo.gov.ru), GYHKIIMOHUPOBAHHUE

KoToporo obecnieunBaeT DenepanbHas ciyk0a oxpanbl Poccuiickoit denepammm.
Kpowme toro, aktsl [Ipe3unenta u IlpaButensctBa PO mMoryt ObITh OMyOJIMKOBaHbBI
B MHBIX MEYaTHBIX M3JAHUSAX, a TAKXKE JOBEACHBI JO BCEOOIIEro CBEACHUS IO
TEJICBUJICHUIO U PAUO, Pa30CIaHbl TOCYIApCTBEHHBIM OpraHam, OpraHamM MECTHOTO

CaMOYIIPpaBJICHUA, JOJDKHOCTHBIM JIM1aMm, MNpCAIPHUATHAM, YUPCKIACHUAM,

71 Cr. 4 ®enepanbHoro 3akona "O HoOpsiiKe OMMyOIMKOBAHUS U BCTYIUICHUS B CHITY
(denepanbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB, (pe/iepajbHbIX 3aKOHOB, aKTOB naynaT deaepanbHOro
Co6panus" ot 14.06.1994 N 5-@3 (pen. ot 25.12.2012) [DnexTponHsIit pecypc] / KoncyapTaHnT
[1mroc: [cripaBOYHO-TIOMCKOBAs CUCTEMA .

72 Cr. 4 ®enepanbHoro 3akona "O HopsiiKe OMyOINKOBAHUS U BCTYIUICHUS B CHITY
(denepanbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB, (pe/lepabHbIX 3aKOHOB, aKTOB naynaT deaepanbHOro
Co6panus" ot 14.06.1994 N 5-@3 (pex. ot 25.12.2012) [DnexTponHsbIit pecypc] / KoncyapTaHnT

[1mroc: [cripaBOYHO-TIOMCKOBAs CUCTEMA .
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OpraHM3anusM, NepefaHbl 0 KaHajdaM CBs3u’>. ECIM BO3HUKIO COMHEHHE B
3aKOHHOCTH M3/IaHUS TOTO WM MHOTO aKTa, HEOOXOIUMO MIPOBEPUTH, COOTBETCTBYET
JIY OH NPEIMCAHNSM aKTOB BBIIECTOSIMX OPraHOB, HE BBILIET JIU IIPABOTBOPUYECKHUIA
Oprat 3a mpeJeNbl CBOeH KOMIETEHIIUU, COOMIOICHBI JTU YCTAaHOBJICHHBIE 3aKOHOM
nopsiIok ¥ (opMa sl M3JaHUs JAHHOTO akTa. Takoil MpOBEpKe MOABEPraroTcs
HOPMAaTHBHBIE AaKTbl MHMHHCTEPCTB, WU BEIOMCTB, OpPraHOB CAaMOYIIPABJICHUS,
aAMUHUCTPALMU NPEANPUATUN, YUPEKACHUM U OpraHu3anui. YTo Kacaercs akToB
BBICILIX OPTAHOB 3aKOHOIaTEIbHON U UCIIOJTHUTEIIBHOM BETBEH BIIACTH, TO IIPOBEPKA
UX 3aKOHHOCTH B OOS3aHHOCTH TPABOMPHUMEHUTEIBHOTO OpraHa He BXoAWT. Bce
TaKuE€ AakKTbl HENPEPEKaeMbl C TOYKMA 3PEHHs] HX 3aKOHHOCTH, IIOKA OHHU B
ouLManbHOM NOpPsiIKE HE OYJyT OTMEHEHB! WM MPUOCTAHOBIIEHBI KOMIIETEHTHBIM
opragom’*,

IIpoBepka rOpUaANYECKONW CHIIBI HOPMBI, BKJIIOYArOIias B ce0sl MpOBEPKY €€
JEHCTBUSL BO BPEMEHH, B MPOCTPAHCTBE U IO KPYry JHI. IJTa HEOOXOIUMOCTbH
BBI3BAHA TE€M, YTO HE BCEraa MOMJIEKWT NPUMEHEHUI0O HOpMa IpaBa, TMIIOTE3a
KOTOpOW OXBaThIBAET (DAKTUUECKYIO CUTYALIMIO U JIJIsl YCTPAHEHUS TAKUX COMHEHUN
HEOOXOIMM MOAPOOHBIN aHATU3 BEIOPAHHOW HOPMBI.

Bo-niepBbIX, HEOOXOAMMO NPOBEPUTH JCHCTBYET NpUMEHseMas HOpMa Ha
MOMEHT paspeuieHus jaena. Ilpy 3ToM  HE0OXOIMMO pPYKOBOACTBOBATHCSA
nosnoxenueM 4.1 cr. 54 Koncturyumn P®: «3akoH, ycTaHaBIMBAIOUIMN WA

OTATYaroIun OTBETCTBCHHOCTD, O6paTHOﬁ CHJIBI HC I/IMeeT»75, 9YTO O0O3HA4acT

73 I1. 2, 3 Vka3za [Ipe3uaenta PO ot 23.05.1996 N 763 (pexn. ot 29.05.2017) "O nopsiake
oIyOJIMKOBaHUS M BCTYIJICHUA B cHily akToB [Ipe3sunenrta Poccuiickoit denepanuu,
[IpaBurenscTBa Poccuiickoit deneparyiv 1 HOPMATUBHBIX MTPABOBBIX aKTOB (heepabHBIX
OpraHOB UCIIOJIHUTENIbHON BiacTu'" [DnekTpoHHbii pecypc] // Koncynprant [lmtoc: [crpaBodHO-
MMOMCKOBAs CUCTEMA].

74 Xponautok B.H. Teopus rocymapctsa u npapa: Yue6Hoe nocobue a1 BY30s. — M.: IOpucr,
2005. C. 285

75 "Koncturynus Poccuiickoit deneparuu” (mpuHATA BCEHAPOHBIM rofocosanueM 12.12.1993)

(c yueToM mompaBoK, BHeCEHHBIX 3akoHamMu P® o mompaBkax k Koncturynuu PO ot 30.12.2008
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HEBO3MOXHOCTb NPUMEHEHNsI HOPMBI IIpaBa, MyCTh U JEHUCTBYIOIIYI0 HA MOMEHT
paspelieHns Jena, HO HE CYIIECTBYIOIIYIO, KOrJa pacCMAaTPUBAEMbIE OTHOILIEHUS
BO3HUKJIA WJIM MPEKPATUIINCH, KPOME CIIy4YaeB, KOTJa OHA CMSATYaEeT UM OTMEHSET
OTBETCTBEHHOCTh JHIA. TaKKe HeNb3sl UCIOJIB30BATH HOPMY, KOTOpas €IE He
BCTYIIWJIA B 3aKOHHYIO cHly: «HUKTO HE MOKET HECTH OTBETCTBEHHOCTb 3a JESHHUE,
KOTOPOE€ B MOMEHT €T0 COBEPIICHUS HE TPU3HABAJIOCH MPABOHAPYILIEHUEM» (4. 2 CT.
54 Kouctutyuuu P®). AHamoruyHoe MOJOKEHUE 3aKPEIUIEHO M B OTPaCICBOM
3akoHomartenbcTBe, Hampumep B 4.l cr.4 T'K P®O: «AKTH TrpaxIaHCKOrO
3aKOHOJATEIbCTBA HE MMEIOT OOpaTHOW CHJIbI M NMPUMEHSAIOTCS K OTHOILUEHUSIM,
BO3HUKILKM II0CJ€ BBEICHUSA WX B JEHCTBHE» °, NOIyCKas TAKOE INPHMEHEHHE
TOJBKO B CIy4asX, NPSIMO IMPEAYCMOTPEHHBIX 3aKOHOM. B aJIMHUHUCTpaTUBHOM
3aKOHOJATENbCTBE 3TO 3aKperuisiercs B ¢T. 1.7 KoAIl P®, a B yronoBHoM B cT. 9 YK
P®.

Bo-BTOpBIX, HEOOXOAMMO MPOBEPUTH JEHUCTBYET JIM JaHHAas HOpMa Ha
TEPPUTOPHUM, HAa KOTOPOW pemaercs aAeno. [Ipumepom Takom HOPMBI MOKET
cayxuth cT.317 TK P®, B COOTBETCTBMU C KOTOPOW JHIlaM, pabOTarolmUM B
paiionax Kpaiinero CeBepa v MpUpaBHEHHBIX K HUM MECTHOCTSIX, BHITUIAUMBAETCA
MPOLIEHTHAs HaJJ0aBKa K 3apa00THOM MI1aTe 3a CTaK pabOThl B TAHHBIX palOHAX WU

MECTHOCTSX .

N 6-®K3, o1 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-OK3)

[OnexTponnslii pecypc] // Koncynprant [lnroc: [cripaBouHO-IOUCKOBAs CUCTEMA)].

76 "T'pasknaHckuit mporeccyasbHblil koaeke Poccuiickoit ®enepauun” ot 14.11.2002 N 138-03
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynperanT I[lntoc: [cnipaBOYHO-MIOMCKOBAsi cucTemal.

77 "Tpynosoit koaekc Poccuiickoit @enepanuun” ot 30.12.2001 N 197-D3 (pen. ot 03.07.2016)
(c u3M. u jor., Bery. B cuity ¢ 01.01.2017) [Dnexrponnsiii pecypce] // KoncymnpranT [Lroc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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B-Tpetbux, HEOOXOIMMO MPOBEPUTH PACIPOCTPAHIETCA U ACHCTBHE ITOU
HOPMBI Ha CyOBEKTOB, KOTOpbIe SIBISIOTCA YYaCTHUKAaMHU  BO3HHUKILETO
npaBooTHouleHus. Hanpumep, cnenuanbHble CYOBEKTbl IMPECTYIJICHUS B
YyrOJIOBHOM TIpaBe, TO €CTh TaKH€ CYOBEKTBbl, KOTOpble OONaNaloT Hapsay ¢
OOBIYHBIMM  TpU3HAKAMU  CyOBEKTa  JONOJHMUTEIbHBIMU  IPU3HAKAMH,
o0s3aTeNbHBIMM JJIs1 IAaHHOTO cOCTaBa npecTyiuieHusa. Hanpumep, 3a coBeplieHue
IPU3HAKOB COCTaBa MpeCTyIieHus raaBbl 33 VYronoBHoro koxaekca P® Hecyt
OTBETCTBEHHOCTb CIE€LMaJIbHbIE CYOBEKThl — BOCHHOCIYXallUe, HPOXOAsSIINe
BOCHHYIO CIyX0y MO Mpu3bIBY JHMOO MO KOHTPAaKTy, a TakXkKe TIpaxaaHe,
npeObIBaIOIINE B 3aace, BO BpeMs MPOXOXKIEHUSI UMU BOCHHBIX cOopoB (cT. 331
VK PD)’8

TonkoBanue HOpmbl. Kak M3BeCTHO, MPaBOBBIE HOPMBI HOCST aOCTPaKTHBIN
XapaKTep, HO IPUMEHATh UX HY>KHO K KOHKPETHBIM )KM3HEHHBIM CIIy4asiM, I09TOMY
HOCTOSIHHO IPUXOIUTCS 00palaThCs K TOJIKOBaHNI0. OHO o0ecnieunBaeT NOJHYIO U
BCECTOPOHHIOIO pean3anuo HOpM npasa BCEMH cyOBbeKTamMu
IPABONPUMEHUTEIBHOU  JIEATENBHOCTH M COAECMCTBYET  €AMHOOOpa3HOMY
NOHMMAHUI0O M TPUMEHEHUI0 HOPM IIpaBa, 4YeM O0OeCleyuBaeT 3aKOHHOCTb WU
npaBonopsaok B oOmiectBe. COCTOMT NPOLECC TOJKOBAaHUS B YSICHEHUHU
COJZIepKaHUsI HOPMBI CAMHUM IIPABOIIPUMEHUTETIEM, A 3aTEM Pa3bICHEHHE €€ CMBICIIA
JUIS  OCTajJbHBIX CYOBEKTOB MpPaBONPUMEHUTENBLHOTO Tpouecca. Kpome Toro
oOs3aTenpHa IPOBEPKA HAJIMYMSL aKTa TOJIKOBAaHUS, B KOTOPOM JIaHO O(PHUIIMATIBHOE
pa3bsiCHEHHE  yKa3aHHOM HOPMBI M  SBISIOLIEECS  OOs3aTENbHBIM IS
PaBONPUMEHUTENA. JTOT ATal SBJIIETCA BECbMa Ba)XHBIM BO BCEM IpoLecce
IPABOIPUMEHEHHUS], TAK KaK TOJKOBAHUE — ATO CYOBEKTUBHAS ACSITEIBbHOCTD, U3 32
9Yero MOTYT BO3HHMKATh OIIMOKH B TOHUMaHUU HOPMbI, OCOOEHHO, €CJIM 3TO HOBas
HOpMAa M OHa paHee HE MNPUMEHUIACh JUIA PEryJMpPOBaHUSA  JIAHHOIO

IIpaBOOTHOLICHMA. A INOCJICACTBUA TaKOM OINMOKH HOCST KpaﬁHe HEraTUBHBIN

78 "YronoBubiii kogekc Poccuiickoit ®eneparuu” ot 13.06.1996 N 63-03 (pen. ot 17.04.2017)

[DnexTponnsblit pecypc] / KoncynstanT [1mtoc: [cripaBOYHO-TTOMCKOBAs CHCTEMa].
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XapakTep, TaK Kak OTpaxaroTcs Ha cyap0e oOBuHsAemoro. Ilostomy 3akoH
pa3rpaHUYMBAeT KOMIETEHIUIO MPABOINPUMEHHUTENECH MO KaTeropusM Iel, YTO
CHOCOOCTBYET JIydllIEeMy 3HAHMIO OTPAciy IpaBa, IO KOTOPbIM OHU IPHUHUMAIOT
pellleHus] ¥ YMEHBIIEHUIO PUCKA COBEPIICHUs OMOKHU. JlJis pasrpaHuyeHus Je
MEXy Cy/JaMH UCIOJb3YETCs TAKOE IOPUINUYECKOE IOHATHE KaK MOJICYIHOCTb, TO
€CTh pacIpeleleHue e, MOAJIEKAIIUX PAacCCMOTPEHUIO B IEPBOM MHCTAHIINH,
mexay cyaamu. Ct. 31 YIIK P® B 4. 1 ycTtaHaBnuBaeT NoACYAHOCTb YTOJOBHBIX
JIeJl MUPOBOMY CYZIb€, B 4. 2 pallOHHOMY CyJ1ly, Y. 3 TOBOPUT O BEPXOBHBIX CyJax
CyOBEKTOB M Tak jganee’”.

Taxxe B 3amady NpaBONMPUMEHUTENS HA JAHHOW CTAaJuU BXOAMUT PEIICHUE
KOJUIM3UOHHBIX BOIIPOCOB U NpeojaoseHue mpobenoB B mpase. [log npobGenom B
npaBe OOBIYHO MOHUMAETCS TMOJHOE JUOO0 YaCTUYHOE OTCYTCTBHE IPaBOBOIO
perynupoBaHusi TOM cdepbl OTHOLIEHMM, KOTOpas OOBEKTHMBHO TpeOyer
permaMeHTanMu U 0e3 00s3aTeabHbIX Ul UCIOJHEHMS IOPUAMYECKUX HOPM HE
MOJKET HOPMAJIbHO (DYHKLIMOHUPOBATH®..

[TpoGenbl MOTYT BO3HUKATH MO PA3IUYHBIM IPUYMHAM, OCHOBHBIMHM M3 HHUX

ABJIAIOTCA CICAYIOIIUC!

1)  auHamMu3M  OOIIECTBEHHBIX OTHOILICHHUM, KOTOpPbIE TMOCTOSIHHO
Pa3BUBAIOTCS U HBOJIIOIMOHUPYIOT, B CHJIy YEro MpaBO OOBEKTUBHO HE MOXKET
yperyJIupoBaTh OOLIECTBEHHbBIE OTHOIICHHS], KOTOPBIX €II€ HE CYLIECTBYET, TaK Kak
OHa (PUKCUPYET COCTOSIHUE OOLIECTBEHHBIX OTHOIIECHUMN, KOTOPHIE HATUYECTBYIOT
IpU W3aHUs HOPMATUBHOTO akTa. [[oaToMy 3akoHOAAaTeENbh HE BCErAa YCIEBAET
BOBPEMsI CpearupoBaTh Ha U3MEHEHUs B c(epe MPaBOBOTO PETYIUPOBAHHUS.

2) aObCTpaKkTHOCTh MPABOTO PETyJIUPOBAHUSA, TaK KaK HEBO3MOXHO

OXBAaTUTb BCC JKHM3HCHHBLIC CHTyalluHd, KOTOPLIC Tpe6YIOT HOPMATUBHOT'O

7 "YTonoBHO-TIpoIiecCyallbHBIN Kosieke Poccuiickoit @eneparuu” ot 18.12.2001 N 174-D3 (pen.
ot 17.04.2017, ¢ u3m. ot 11.05.2017) [DnexTponnsriit pecypc] // Koncynsrant Ilmroc:

[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

80 3aBanckas JI.H. Mexanusm peanuzamnuu npasa. M., 1992. C. 67
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ypeTyJIUpOBaHUs, B CHJIY OOJIBIIOTO KOJHMYECTBA HIOAHCOB, BO3HUKAIOIIUX B
IIPOLIECCE €€ peATU3aLlUH;
3) HEIOCTATKU IOPUAMYECKOM TEXHUKHU. OTO OMMOKM U YHYIIEHHUS

3aKOHOJATEeNs pU POPMYIUPOBAHUY MTPABOBBIX MOJOKEHUN;

B uneane, mpoOemnsl JOMKHBI YCTPAHITHCS B MPOIECCE TIPABOTBOPYECTBA, ITO
caMblil 3O PeKTUBHBINA MYyTh PElIeHUs TPOOJIEMbl, MUHUMUZUPYIOIIUNA HEraTUBHbIC
nocnenctus. OpHako mnpoOenbl 3adacTyio OOHApYKHMBAKOTCS B IIpoliecce
OCYUIECTBJIEHUSI MPABONPUMEHUTEIIBHON JIESATEIBHOCTH. B TakoM ciydae
YIOJIHOMOUYEHHBIE OpraHbl M JOJDKHOCTHBIE JIMIA JOJIKHBI BOCIOJIb30BaTHCS
CIIEIMAIIBHBIMU FOPUJIMYECKUMU METOJaMU — 3TO aHAJOTHsl 3aKOHA M aHaJOTHs
paBa.

AHanorus 3akoHa O3HA4aeT, 4ToO MpU OOHapyKeHUU Ipodesia HeOOXOIUMO
HaWTH HOPMY, KOTOPasi pETryJIMPYET CXOHbIE (AaHATIOTUYHBIE) C PACCMATPUBAEMBIMHU
OTHOILEHUS W PEIINTh JEJI0 PYKOBOACTBYSCh 3TOW HOpMoOW. B ciywae, korna
aHAJIOTUYHOM  HOPMBI ~ HE  OOHApY>KEHO,  MPABONPUMEHUTENb  JIOJKEH
PYKOBOJICTBOBATHCS] AHAJIOTUEN MPABA.

AHanorus mnpaBa — 3TO IPUMEHEHUE K pacCMaTpUBAEMOMY CIIydar0 OOIIKX
HayaJl 1 NPUHLUIOB MPABOBOr0 PETYJIHUPOBAHUS OTPACIM IPaBa WM MPABOBOIO
WHCTUTYTa. AHAJIOrusl MpaBa MPUMEHSETCS TOJBKO B MOPSAKE HCKIIOUCHHS, B
CiIy4asix, Korja He yJanoch noao0paTh NpaBOBYIO HOPMY 10 aHAJIOTHUHU 3aKOHA.

JlaHHBIE  TOJIOKEHUS  3aKPEIUIAIOTCS, HampuMmep B ['paxagaHckom
npoieccyanbHoM Kojekce PO: «B ciydae oTCyTCTBUS HOPM ITPaBa, pEryIHPYOIINX
CIIOPHOE OTHOIICHUE, CyJ NPUMEHSET HOPMbI MpPaBa, PEryJIUPYIOLIHE CXOIHBIC
OTHOIIIEHUS (QHAJIOTHSI 3aKOHA), a MPU OTCYTCTBUM TaKUX HOPM pa3pelaer Jelo,

HCXOIH U3 O6H_II/IX Ha4daJ 1 CMBICJIa 3aKOHOAATCJIIbCTBA (aHaJIOFI/I}I npaBa)» (‘I. 3 crT.
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11 TTIK P®)*!, u B ApOuTpaxkHo-ImpoleccyalbHOM Kojekce: «B ciydasx, ecian
CIIOPHBIE OTHOLIEHUS IPSIMO HE YPETYIUPOBaHBI (peiepanibHbIM 3aKOHOM U APYTUMU
HOPMAaTUBHBIMU IPABOBBIMU aKTaMHM WM COTJIAIIEHUEM CTOPOH U OTCYTCTBYET
IPUMEHUMBIN K HUM 00bIYail 1e10BOro 060poTa, K TAKUM OTHOILIEHUSIM, €CITH 3TO
HE MPOTUBOPEUYUT UX CYLIECTBY, apOUTpaKHbIE CyJbl IPUMEHSIOT HOPMBI IpaBa,
PEryIUpyOIINE CXOHbIE OTHOIIECHUS (AaHAJIOTHS 3aKOHA), a IPH OTCYTCTBUU TaKUX
HOPM paccMaTpUBAIOT JeJla MCXOAS W3 OOIMMX Hadal M cMbIcha (eaepaabHbIX
3aKOHOB U MHBIX HOPMAaTUBHBIX IIPaBOBBIX aKTOB (aHajorus mpasa)» (4. 6 ct. 13

ATIK P®)%2.0020

81 "["paxknanckuii mporeccyanbHbIH Koaekc Poccniickoit deneparuu” ot 14.11.2002 N 138-D3
(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHslii pecypc] //

KoncynpranT I[lntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].

82 " Ap6uTpaskHbIif MpoleccyanbHbIH Koaeke Poceuiickoit deneparmu” ot 24.07.2002 N 95-03
(pen. ot 17.04.2017) [Dnexrponnsiii pecypce] // Koncynprant [1nroc: [cpaBouHO-IOUCKOBAs

cucremal.
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2.4 BolHeceHHe pelieHus 1Mo JeJy.

BroiHecenune pemieHus — 3TO 3akKIIOYHUTENbHAs, pelaronias u Haubosee
OTBETCTBEHHAs JIJIs1 IPABOIIPUMEHUTEINS cTaausl. FIMEHHO B BBIHECEHUU PELIEHUS B
dbopMe MHAUBHUIYyabHOTO aKTa BJIACTHOTO XapaKTepa, BhIpakaeTcs MPUMEHEHHE
npaBa B COOCTBEHHOM CMBICJIE€ CJIOBA, MPOSIBISIETCS PE3yIbTaT MPABOIMPUMEHEHHUS,
K KOTOPOMY IpeabIAYIIUE CTAANN NOAr0TaBIMBAIA HEOOXOAUMbBIE YCIOBHSL.

AKT, B KOTOPOM BBIP@&JKEHO PEIICHUE, CBA3BIBACT HOPMBI IIpaBa H
KOHKPETHBIM JKU3HEHHBIM ClIydyal, Ha KOTOPOM JI€MCTBUE JTOW HOPMBI
pacnpoCTpaHseTcsl, OH YCTAHABIMBAET MpPaBa U OO0S3aHHOCTH YKa3aHHBIX B aKTe
cyOBEKTOB mpaBa.

[Ipu »TOM, Takoil pelleHHWe HE MOJDKHO OBITh 4ucTO (opmanbHbIM. B
pe3ynbTaTe OCYIIECTBICHHS BCEX ITPEABAPUTEIIBHBIX CTAIUN Y JIULIA, IPUMEHSIOLLETO
NpaBo, JOKHO BO3HUKHYTh BHYTpEHHEE YOESKIEHHE B TOM, YTO OOCTOSITENbCTBA
MCCIIEA0BaHbI NMPABWIIBHO U C JOCTATOYHOW MOJHOTOM, YTO OHU JOCTOBEPHBI U UM
JlaHa BepHas IOPUIMYECKasl OIEHKa, YTO IO JIeNTy MPaBWIbHO M30paHa HOpMa U OHa
MOJJTHO M BCECTOPOHHE M3ydeHa. TOoJbKO mocie (OpMUPOBaHMS TAKOTO YOEkKIECHUS
MOYKHO HPUCTYITMTh K BHIHECEHUIO PEILEHHS .

CopnepxaHue pemeHus: Mo IOPUIUYECKOMY JIeNly OMNPENENseTCs IIaBHBIM
o0pa3zoM ero (hakTU4ecKuMU 0OCTOSTEIHCTBAMU. BMecTe ¢ TeM MpH BBIHECEHUU
pelIeHUs] TPaBONPHUMEHHUTENIb PYKOBOACTBYETCS TpPEOOBAaHUSMH INPUMEHIEMOU
HOpMBL. IIpy »TOM mpaBONPUMEHUTENBHBII OpPraH B CHUJIIy T'OCYJapCTBEHHO-
BJIACTHBIX MPABOMOYMI pacpoCTpaHseT 00IIKe IpaBuia, Coiep Kalirecs B 3aKOHe,

Ha CBOEOOpa3Hble >KU3HEHHBbIE OOCTOSTENHCTBA, OCYIIECTBISET MPUBSZKY"

83 Criupunonos JI.U. Teopus rocyaapctsa u npasa. Yue6uuk. — M.: BEK, 2006. C. 288
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HOPUANYICCKUX HOPM K TJaHHBIM 00CTOSTEILCTBAM U TOBOPHUT HAa OCHOBC BCCTO 3TOT'O

cBOe "BiacTHOE CJI0BO"%*.

Brinecenue penenus o aeimy Hy>KHO pacCMaTpUBaTh C Pa3HbIX CTOPOH:

Bo-nepBbIX, 3TO YMCTBEHHasl NESITEIBHOCTh, 3aKIIOYAOIIASCA B OLICHKE
cOOpaHHBIX JIOKA3aTENbCTB W YCTAHOBJICHHH B OKOHYATEIBHOW FOPHINYECKON
KBAUIM(PUKALMM W B ONPEACNICHUU JII CTOPOH WM BUHOBHOTO HOPUAMYECKHX
MOCJIE/ICTBUNA — MPaB ¥ 00s13aHHOCTEN CTOPOH, MEPHI OTBETCTBEHHOCTH BUHOBHOTO.

Bo-BTOpBIX, pemieHue 1o ey MNpeACTaBIseT COOO0M JOKYMEHT — aKT
npuMeHeHus: 1mpaBa. [IpaBonmpUMEHHUTENbHBIH akKT — 3T0 OQUIMaNIbHOE
npeanucaHne, KoTopoe MpeICTaBisieT cCo00 pelIeHne o IPUANYECKOMY JIeTy Ha
OCHOBE HOPM IpaBa B OTHOILIEHWU KOHKPETHBIX OOCTOSATENHCTB U MEPCOHAIBHO-
ONpeneN€HHOro Kpyra Jul. [IpaBompuUMEHHUTENBbHBIM aKT HE  SABISETCA
HOPMATUBHBIM, TaK KaK HE CO31AaET, HE U3MEHSET U HE OTMEHSET HOPM IIpaBa,
COZAEPKUT BIIACTHOE MPEAINHUCAHUE, UMEET PAa30BOE 3HAUYCHHE U WHINBUIYAIbHO-

OIPEIECIEHHBIN XapaKTep.

[Tocne mpuHATHS pelIeHUs, €r0 COJAep:KaHHuEe JTOJHKHO OBITH JTOBEACHO 0
CBEJICHUS 3aMHTEPECOBAHHBIX JIUL U OPTaHU3ALMI, YTO MOKET OCYILIECTBIIATHCS KAK
Cpasy I0CJI€ BBIHECEHUS PELIeHUs, TaK U noxxe. Ho B m000M ciryyae OHO JOJIKHO
UMETh MECTO, TaK KaK TOCyJapCTBEHHbIE OpraHbl, IOPUANYECKUE U (DU3HUECKHE
JMLAa JTOJKHBI 3HaThb 000 BCEX MPABOBBIX PELIECHUSX, KOTOpblE UX Kacarorcsa. B
cootBerctBUM co cT. 310 VIIK P® «llocne nognucanuss OpUroBopa CynI
BO3BpalllaeTcs B 3al CyJeOHOro 3acelaHusi U MPeAceNaTebCTBYIOLIMN
IPOBO3IVIAIIAET MPUroBOp». B ciayyae HEOOXOAMMOCTH, NEPEBOJYMK BCIYX

nepeBoauT I1IpUuroBop, a, B ClIydac MIPOBO3IJIAICHUA TOJIBKO BBOI[HOﬁ "

84 Xpomnanrok B.H. Teopus rocynapcTsa u npasa: Yde6Hoe nocobue 111 BY30s. — M.: FOpucr,

2005. C. 209
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PE30JIIOTUBHON YacTell NpPHUroBOpa, Cyl pPasbiCHAET YYACTHUKAM CyaeOHOTo
pa3OupaTenbCTBa MOPAI0K O3HAKOMIIEHHS C €I0 MOJIHBIM TEKCTOM® .

Pesynprar  peuieHds — IOPHAMYECKOTO  Jela -  WHAWBHAYAIbHOE
rOCY/IapCTBEHHO-BJIACTHOE ~ BEJICHHE,  MpEINucaHue,  obliekaeMoe B
JIOKyMEHTaNbHYI0 (GopMy, B (GOpPMY akTa-IOKyMeHTa - MPUIOBOpA, PELICHUS,
ONIPEJIENIEH s, 3aKTIOUEHNS M TaK JIAJIee.

[0Cy1apCTBEHHO-BIIACTHOE BEJIEHHUE, SABIAIOLIEECH PE3YILTATOM DENIEHHS

IOPUIUIECKOTO JIeJIa BBITIOJHSIET IBOMHYIO (DYHKIIHIO:

1.  Ero opuguueckoe 3HAYEHHE MOXKET COCTOSTh B IOPUIUYECKOM
KOHCTAaTallud, T.€. MPHU3HAHUE CYIIECTBOBAHHUS OIpPEAETICHHbIX (DAKTOB, HX
IPaBOMEPHOCTH UJIM HEMPABOMEPHOCTH, B TOM YHCJI€ B MPU3HAHUH TOT'O MM HHOTO
npaBa 3a JaHHBIM JIMIIOM HWJIM, HANpOTUB, B KOHCTATAllUU 10 JAHHOMY COOBITHIO
¢dakTa mpaBOHAPYIICHHUS.

2. Tak xe 3T0 MOET OBITh IOPUANYECKOE OOPEMEHEHHE — HAJI0)KEHUE
HaKa3aHWe, YCTAHOBJICHHE OMpeneiEHHbIX O0A3aHHOCTEH MepenaTb UMYIIECTBO,
yIUIATUTh CyMMY JI0JITa B YCTAHOBJEHHBIM CpOK U mpouee. To ectb mocie
BBIHECEHHI PelIeHUsI He00X0AUMa JOMOTHUTEbHAS IeATEIbHOCTh KOMIIETEHTHBIX
OpPTraHOB I10 MCIOJHEHHUIO PEIICHUs CyAa, KOTOPbIM yCTaHOBJICHBI ONpEeIEHHBIC

o0s3aTenbCTBRA.

Pemenue ropuaudeckoro aena (QUKCUPYETCs B IPaBONPUMEHHUTENIbHBIX
aktax. OHM 3aHUMaAIOT MNOAYMHEHHOE IIOJIOKEHHE IO OTHOIICHUI0 K aKTaM
MPAaBOTBOPYECTBA, OCHOBBIBAIOTCS HA MPABOBBIX HOPMAaX U HM3AAIOTCS C LEJbIO
VHIUBUyaJIbHOTO TIOJITHOPMATUBHOTO BO3ACHCTBUS Ha MPOLIECC peallh3alliu MpaBa.

Cpenu akToB IpUMEHEHUS TIpaBa CJEyeT pa3inyaTh:

85 "VronoBHo-niporieccyanbHbIi koaekce Poccuiickoit @eaepanun” ot 18.12.2001 N 174-03

(pen. ot 17.04.2017, c m3m. ot 11.05.2017) [Dnexrponnsiii pecypc] // KoncynsranT [Lmtoc:

[CIIPaBOYHO-IIOMCKOBAsI CUCTEMA].
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1) OcHOBHOI1 aKT, B KOTOPOM BBIP&KEHO PELIEHUE IOPUANYECKOrO Jea B
1esioM. OCHOBHBIM OyJIeT pelieHHe Cyia o TPaXAaHCKOMY JelTy, KOTOPBIM OHO
paspermaercs no cymectBy (4. 1 c¢t. 194 I'TIK PO);

2) BcnomorarenpHble — aKThl, COBEpIIaeMble MPU  YCTAHOBJICHUU
(dakTHYeCKuX OOCTOATENIBCTB JEJia, B XOJ€ CyAeOHOro mpouecca, Ha HHBIX
cTanusx. BcrnoMorareiabHbIM AaKTOM B TaKOM CIy4a€ MOXKET BBICTYNHTH
MIOCTAHOBJICHHE CyJla O Ha3HAYEHHUU DKCIEPTU3bI, KOTOPOE MOXKET ObITh M3/1aHO

IpY BOBHUKHOBEHUH B MPOIECCE BOMPOCOB, TPEOYIOIINX CIIEIMATIbHBIX 3HAHUM (4.

1 cr. 79 T'TIK P®)®,

K npaBonpHUMEHUTENIBHOMY pEUIEHUI0, KaK W KO BCEMY MpPOLECCY

PaBOMPUMEHEHUS MTPEIBABISAETCS P TPEOOBAHUIA:

1. 3aKOHHOCTh — O3HA4aeT, 4YTO IPU PEIICHUS KAXKIOr0 KOHKPETHOTO
Cly4as IpaBOIPUMEHHUTEND JOJKEH OCHOBBIBATh CBOE PELIEHUE HA ONPEACIEHHON
HOpME MpaBa, KOTOpas MPSIMO OTHOCUTCS K PacCMaTPpUBAEMOMY [y, CTPOrO U
HEYKOCHHUTEJBHO CJIEIOBaTh €€ TOYHOMY CMBICJIE U JICHCTBOBATh B PAMKax CBOEH
KOMITETCHIIUH, HE TTPUCBanBasi cebe MOTHOMOYNH, KOTOPEIMH He o0amaet. ['oBops
0 3aKOHHOCTH Ba)KHO CKa3aTh, YTO IMPHU PACCMOTPEHHUH Jejia HEOOXOAUMO CTPOro
co0Jr0/1aTh MOPSAIOK PACCMOTPEHHUS Jiea U YCTAaHOBJICHHYIO 3aKOHOM (hopMmy akTa
MpUMEHEHUs1 TnpaBa. Ecim 1o Jemy yxKe HMeEeTcsl 3aKOHHOE PELICHHE
KOMIIETEHTHOT'O OPraHa, HEJIb3s1 BRIHECTU HOBOE PEILICHUE 10 3TOMY K€ JIEITy J10 TEX
1op, ToKa Mpeasiayiee He OyAeT OTMEHEHO WM W3MEHEHO B yCTAaHOBIICHHOM
3aKkoHOM nopsiake. [IposiBienune TpeboBaHUs 3aKOHHOCTH, HAIPUMEP, B YTOJIOBHOM
npouecce Bolpaxkaerca B cT. 7 YIIK P® «Cyn, npokypop, ciegoBaresb, OpraH
JIO3HAHUSI, HAYAJIIbHUK OpraHa JO3HAHUS, HAYaJIbHUK MOAPA3ICIICHUs JO3HAHUA U

JI03HABATENIb HE BIpaBe NPUMEHATh (eAepalbHbIl 3aKOH NPOTHBOpEYAIIUN

86 "Ipaskmanckuii npoueccyanbHbli Kogeke Poccuiickoit ®eaeparuu’ ot 14.11.2002 N 138-D3

(pen. ot 19.12.2016) (¢ u3m. u gor., Bctyn. B cuny ¢ 01.01.2017) [DnexrponHsIii pecypc] //

KoncynpranT Ilntoc: [cripaBOYHO-TIOUCKOBAsI CUCTEMA].
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HacrosimeMy Kopekcy», a Tak ke TpeOOBaHHME 3aKOHHOCTH, HPEIBSBIIEMOE K
IPUTOBOPY, 3aKkperuisieMoe B ¢T. 297 YIIK PO

2. OOG0CHOBAHHOCTD — COJICPKUT B c€0€ HECKOJILKO TPeOOBaHMIA:

Bo-miepBbIX JODKHBI OBITH BBISIBJICHBI BCE (AKThl, KOTOPBIE HMEIOT
OTHOIIICHHE K JIENy.

Bo-BTOpBIX 3TN (PakThl AOKHBI OBITH TIIATENHHO HM3YYEHBI M MPHU3HAHBI
JOCTOBEPHBIMH.

N B-TpeThbHX BCE OOCTOSTENHCTBA, KOTOpble HE OBUTM JOKa3aHbl B
YCTAHOBIICHHOM TMOPSAKE JIOJDKHBI OBITh OTBEPTHYTHI, TaK KaK OOOCHOBAaHHOCTH
TpeOyeT, YTOOBI OOCTOSTENhCTBA JeNia OBLIM TMOJITBEPKACHBI MPOBEPEHHBIMU H
JIOCTOBEPHBIMU  JTOKazaTeiabcTBamMu.  «lIpuroBop  mpu3HAETCSI  3aKOHHBIM,
00OCHOBaHHBIM U CIPaBEJIMBBIM, €CIH OH IIOCTAaHOBIIEH B COOTBETCTBHH C
TpeboBaHUsIMHU HacTosiero Komekca M OCHOBaH Ha TPAaBUIBHOM MPUMEHEHHH
YrOJIOBHOTO 3aK0Ha» (4. 2 cT. 297 YIIK PD)*,

3. LlenecooOpa3HOCTh — 3TO HEOOXOJUMOCTb OPraHOB U JIOJKHOCTHBIX
JUIl B BBIOOpPE ONTHMAIBLHOTO IyTH OCYIIECTBICHHUS HOPMBI B KOHKPETHOM
KU3HCHHON CHTyallul, TaK Kak MpaBoBas HOpMa aOCTpPaKTHA M HE MOXET
PeIyCMOTPETh BCE pazHOOOpasne BO3MOXKHBIX cuTyanuid. Hopma ycraHaBiuBaet
ompenenéHHbIe  TMpeAeNbl, B  paMKax KOTOPBIX JIOJDKEH  JICHCTBOBAThH
IpaBONPpUMEHHUTENb. B mporecce TpeboBaHUE 11€M€CO00Pa3HOCTH HAXOAUT CBOE
OTpaXCHHE B TIPUHIUIE MPOIECCyalbHON OSKOHOMHH. Tak, Hampumep:

«ApOUTpaXHBI CyAd TIEpBOM HMHCTAHLUMU BIOpaBe OOBEAMHUTH HECKOJIBKO

87 "YronosHo-TponeccyanbHbIi Kofekc Poccniickoit deneparmu” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, ¢ m3Mm. ot 11.05.2017) [Dnexrponnsrii pecypc] // KoncynpranT [lnroc:
[CIIPaBOYHO-IIOMCKOBAs CUCTEMA].

88 "YronoBHo-nponeccyanpHbIi kogeke Poccuiickoit ®eneparmu” ot 18.12.2001 N 174-03
(pen. ot 17.04.2017, ¢ m3Mm. ot 11.05.2017) [Dnexrponnsrii pecypc] // KoncynpranT [lnroc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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OIHOPOHBIX JIEJI, B KOTOPHIX YYaCTBYIOT OJIHU U TE 7K€ JIMIA, B OJHO IIPOU3BOICTBO
IS COBMECTHOIO paccMoTperus» (4. 2 ¢r. 130 ATIK)®.

4.  CnpaBeuIMBOCTL — 3TO TPeOOBAaHWE K aKTaM NPUMEHEHHS IpaBa,
OTPAKAIOLIEE UEIO O COLUATLHOM CIIPABEITIMBOCTH IEMOKPATHYECKOTO OOIIECTBA,
03HAuaeT OCO3HAHWE TPABWJILHOCTU PEIIEHWs Jela C TOYKH 3PDEHUsS MHTEPECOB
Hapola M TOCYIapCTBa, yOEKIEHHOCTh JIMIA, NPUMEHSIOIIETO MPaBO, a TaKKe
OKPYKAOIIUX B TOM, 9TO NPHHATOE PELIEHUE COTTIACYETCS C MPMHIUIIAME MODPAIIH,
OOIIEYETOBEYECKMMU  [IEHHOCTSAMH, OTBEYaeT MOTPEOHOCTSIM M MHTEpEcam
OTHENbHBIX ~ TP@XOAaH, MX  KOJUIEKTMBOB, NPEANPHATHH,  y4pEXkKICHHUIA
CripaBeUIMBOCTh aKTa IPMMEHEHHUS IPaBa IIPEAIIOIIAraeT COOTBETCTBHE IIPUHATOTO
peleHnsi OOIIECTBEHHOMY MHEHHIO, COIJIACOBAHHOCTH €0  COJIEPIKAHHSA C
MOpaJIbHBIMU YOEKIEHUSMU JIF0ed 1 o01ecTBa B nenom’’. M3 4. 2 cr. 389.18 VIIK
P® MOXKHO CIENaTh BHIBOJ, YTO CIPABEIIMBBIM SABJISETCS PUTOBOP, 10 KOTOPOMY
OBLIO HA3HAYEHO HAKA3AHKE, COOTBETCTBYIOLIEE TSHKECTHU IPECTYIUIEHHUS, TUYHOCTH
OCYXKIEHHOTO, HE BBIXOMWT 3a HPENENbl COOTBETCTBYIOINEH cTaTthu OCOGEHHOMN

yact YK P® u He ABIs€TCS Ype3MEPHO MATKUM MJIH CYPOBBIM® .

89 " Ap6uTpaskHbIii poneccyanbHbIH koaeke Poccuiickoit deneparmu” ot 24.07.2002 N 95-3
(pen. ot 17.04.2017) [Dnexrponnsiii pecypce] // Korncynbrant [1nroc: [cpaBouHO-IOUCKOBAs

cucremal.

9 3aganckas JI.H. Mexanusm peanu3zauuu npasa. M., 1992. C.67
1 "YronoBHO-TIponeccyanbHbli koaeke Poccuiickoit ®enepamuu” ot 18.12.2001 N 174-D3
(pen. ot 17.04.2017, ¢ m3Mm. ot 11.05.2017) [Dnexrponnsrii pecypc] // KoncynpranT [lnroc:

[cTIpaBOYHO-TIOMCKOBAsI CUCTEMA].
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SAK/IIOYEHUE

[Ipumenenue mpaBa — 93T0 ocobas Qopma peanuzanuu Ipasa,
MPEACTaBIIAIONIAas COOOM NeATEIbHOCTh KOMIIETEHTHBIX OPTaHOB M0 PACCMOTPEHUIO
U PEUICHUIO IOPUIUYECKUX JIeJ TyTEM BHIHECEHUS UHANBUYATbHO-ONPEICIEHHBIX
NpEeANUCaHui, BJIEKYIIMX BO3HUKHOBEHHE, HW3MEHEHHE WM MpeKpalieHue

MIPABOOTHOILICHUM.

IIpumenenne mnpaBa HMMEET psiA CYIIECTBEHHBIX IIPU3HAKOB, KOTOPHIE
BBIJIEJISIIOT €r0 CPEU MPoUnX (GopM peaians3aluu npasa:

Bo-nepBbIX, NpHMEHEHHE IIpaBa — 3TO JEATEIBHOCTb, KOTOPYIO MOTYT
OCYIIECTBJIATH TOJBKO OpPraHbl, CHEHMAJIBHO YIIOJHOMOYEHHBIE Ha 3TO
roCyAapCTBOM.

Bo-BTOpBIX, IPMMEHEHKE ITPaBa HOCUT I'OCY1apCTBEHHO-BIIACTHBIN XapaKTep.

B-Tpetbux, mpaBompUMEHUTENbHAS AEATEIBHOCTh MPOTEKAET B OCOOBIX,
YCTaHOBJICHHBIX HOPMAaTUBHBIMU aKTaAMH MPOLEAYPaX.

B-deTBepThIX, pe3yJabTaTOM ACATEIBHOCTH 110 IPUMEHEHHIO NPABA ABJISETCA
BBIHECEHUE UHAUBUYAJIbHO-KOHKPETHBIX NPEAIMCAaHUN.

B-IATBIX PaBOIIPUMEHUTENBHAS EATEIBHOCTD OCYILECTBIISIETCSI HA OCHOBE

IMPpaBOBBIX HOPM.

BbiiensioT Tpu OCHOBHBIE CTaJIMM TMPABONPUMEHEHUS — YCTAHOBJICHUE
(bakTHuecKMX OOCTOSTENBCTB JIea, YCTAHOBIEHUE IOPUINYECKOW OCHOBBI Jieia U
BBIHECEHUE  PEIIEHUs MO  JIeJly, KOTOPO€  3aKpeIUIsIeTCs  BBIHECEHUEM
PaBONPUMEHHUTENILHOTO aKTa, IJIABHOE OTJIWYUE KOTOPOro OT HOPMATHUBHO-
IpaBOBOTO akTa B TOM, YTO B MPaBONPUMEHHUTENIbHBIX aKTaxX COJAepKaTcs
WHJUBUAYAJIbHO-OMIPEACIEHHBIE MPEINUCAHUS, & B HOPMATUBHO-IIPABOBBIX —€CTh
peanucanusi o0IIero xapakrepa, pacupoCcTpaHEHHbIE HA HEONPEAeIEHHBIA KPYT

JIMIO 1 HCOAHOKPATHOE KOJIUYECCTBO HpI/IMeHeHI/II\/’I.

[lepBas ctaaust — ycTaHOBJIEHHE (DAKTHUECKUX OOCTOSITENBCTB Jiea, TO €CTh

TakuX (PaKToB OOBEKTHMBHOM peaJbHOCTH, KOTOpbIE O0Opa3ylOT OCHOBY Jis
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IIPUMCHCHUA IIpaBa. Takoe YCTAHOBJICHUC OCYIICCTBIACTCA IIPpW IIOMOIIA
JOKa3aTcabCTB, KOTOPbIC JOJI2KHBI OBITh: OTHOCHMBIMH, AOITyCTUMBIMH,

AOCTOBCPHBIMU U TOCTATOYHBIMU.

Ha mpotspkeHun BTOpOW CTaauu MPOUCXOAMUT IpPaBoOBas KBAIU(PUKAIUS —
IOpUINYECKas OIEHKAa BCEH COBOKYMHOCTH (DAKTUYECKUX OOCTOSITEIHCTB Jea
MyTEM OTHECEHMS JJaHHOTO CTy4dasi K OnpeAeIeHHON opuandeckoi Hopme. CyTh ee
COCTOHUT B TOM, YTO PEIIAETCS BOMPOC, pACHPOCTPAHAETCS JIU MPUMEHsieMasi HopMa
IIpaBa Ha JaHHBIN ClIy4al, NOANAAAET JIK OTOT CIy4Yau IOJ €€ JEHCTBUE.

Brmecenus pelieHus — 9TO 3aKJIIOYUTEIILHAS cTaaus
MPABONPUMEHUTENBHOTO MPOIECCa, HAa KOTOPOW BBIHOCUTCS WHIUBUIYAIbHO-
ONPENCIEHHBIM aKT MPUMEHEHUsS IpaBa, KOTOPBIH JOJDKEH OBbITh JOBEIEH 0
CBEJICHUS BCEX 3aMHTEPECOBAHHBIX JIMII, UMEET 0CO0YI0, YCTAHOBJICHHYIO 3aKOHOM
dopmy, a ero peamuzamms oOecreueHa MPUHYIUTEITLHBIM MEXaHU3MOM

rocyJ1apcTBa.

Ko BceM 3TuM cTamusM MpaBOMPUMEHHUTEILHOTO TpoIecca TEOpHs MpaBa
dbopmynupyer oOmue TpeOOBaHUS: 3aKOHHOCTH, 000CHOBAaHHOCTH,
CIIPaBEUIMBOCTH U LIEJIECOOOPAZHOCTH.

[IpaBo B Poccum 3a mocneaHue ACCSITHICTHS KapIUHAIBHO M3MEHHIIOCH U
IPOJIOJDKAET pa3BUBATHCSA. OHAKO MPABOTBOPYECTBO BCET/Ia HAXOJUTCS B MTO3UIIHH
JIOTOHSFOIIIETO W BBIHYXKIEHO TMOCTHAKTyM TMOJCTPauBaThCsA TMOA  OBICTPO
MEHSIIOIIMECS YCIIOBUSI COBPEMEHHOM ku3HU. OTCI0/Ia BOSHUKAIOT MPOOJIEMBI U B
npuMeHeHnn TmpaBa. OmHONM W3 TakUX MPOOJEM SBISIETCS  HETOJHOTA
3aKOHOAATENHCTBA. 3a4acTyI0 3TO OOYCIIOBICHO OOBEKTHBHBIMU MPUYMHAMU, TaK
KaK MPaKTHYECKH HEBO3MOXHO 3aKOHOJATEIHbHO MPEIyCMOTPETh BCE BO3MOXKHBIC
KU3HEHHBIC CHUTyanuud 3apaHee. [lodToMy mpaBONpPUMEHUTENh HEU30€KHO
CTAJIKMBACTCSI C HECOBEPIICHCTBOM 3aKOHOJATENLCTBA M TMpobenaMu B HEM,
KOTOpbIE  BBIHY)KIEH MpPEOJ0JIeBaTh, YTO TpeOyeT BBICOKOTO  ypPOBHS
po(heCcCHOHAFHON MOATOTOBKH CYyOBEKTOB MPHUMEHEHHUsS IMpaBa M TMOCTOSHHOTO
MOBBIIIICHUS] WX KBATU(PUKAMK. B TPOTUBHOM ciy4ae, Mbl CTaJKHUBAaEMCS C
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BBIHECEHHEM HEOOBEKTHBHBIX, HE3aKOHHBIX, HECIPABEUIMBBIX PEUICHUH, YTO
OTPHUIIATENILHO CKa3bIBACTCS Ha MPABOBOM KYJIbType OOIIECTBA B LIETIOM.
CymiecTByeT HEOOXOAMMOCTh MOBBIIIEHWE YPOBHSI MPABOBOM KYJBTYPbl U
PaBOCO3HAHUSI HE TOJBKO OPraHOB W JODKHOCTHBIX JIML, HAJEJIEHHBIX
MIPAaBOTBOPYECKUMU UM NPABONPUMEHUTEIBHBIMU TOJHOMOYHMSIMH, M  BCETO
oO1recTBa B 11eJI0M. JJOCTUTHYTh YKa3aHHBIX 1I€JI€l BO3MOKHO IyTEM MOBBILIEHUS
YpOBHSI TPAaBOBOrO HWHGOPMHUPOBAHUSA HACEJICHUS CTPaHbl, HANpPUMEp, MYTEM
OKa3aHMs MOJACPKKHU CO CTOPOHBI CPEJICTB MAaCCOBOM MH(POPMAIIMK IO OCBEUIEHUIO
U3MEHEHUIN 3aKOHOJATENbCTBA, JOBOJS 3aKOHOJATENbHBIE HOBEJUIBI J0 KaXXI0Iro
3aMHTEPECOBAHHOTO TpaKJaHMHA, WIM BBEJACHHUEM YK€ B IIKOJIAX OECIUIaTHBIX
IOPUJIMYECKUX KYpCOB MJIM KOHCYJIBTAIMN C MpONaraHAupOBaHUEM IIPAB YEJIOBEKA
U crnoco0aMu HMX 3allMThl, BEIb 3a4acTylO, MOJIOJIO€ IOKOJIEHUE, BBIXOIS BO
B3POCIYIO KU3Hb, UMEIOT BEChbMa a0CTPAKTHOE MOHSATHE TOTO, YTO TAKOE «XOPOILOY,

a 4TO TaKOC «IIIOXO0», U KaK JOCTHYb IICPBOTO U HE COBCPIINTEL BTOPOTIO.
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