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AHHOTAIUA

Tema punioMHOM paboTel — «JloroBop mNOpy4YeHHS MO TPaKIAHCKOMY
3aKoHOAaTeNbCTBY Poccuiickoit ®exnepanumn». [ummomHas paboTa COCTOUT U3
BBEJICHMSI, JIBYX TJIaB, pa3JIeJICHHBIX HAa BOCEMb MaparpadoB, 3aKJIFOUEHHS] U CIIUCKA
UCIIOJIb30BAHHOM JIUTEPATYpPHI.

Llenpro wuccienoBaHus, NPOBEIECHHOTO B JAUIUIOMHON padoTe, SBISIOCH
U3y4YeHUE MPaBOBOTO PEryJUpOBaHMS JOTOBOpPA MOPYUYEHUS IO TPakKIAHCKOMY
MpaBy, a TAKXKE OTTPAHUYECHUE JIOTOBOpPA MOPYUYEHUS OT IOTOBOPOB areHTUPOBAHUS U
KOMUCCHHU.

JUist  HOCTWXKEHWs  TOCTaBJIIGHHOW  1LleMd B JIMIUIOMHOM — pabote
MpOAHAIN3UPOBAHBl  HOPMATHUBHO-TIPABOBBIE  aKThl, PETYJIUPYIONIUE JOTOBOP
nopyueHusi. Ha ocHOBe HOPMAaTHBHO-NPAaBOBBIX AKTOB M TEOPETHUYECKHX pPaOOT
BBIJIAIOIINXCS YUYEHBIX B MEPBOM TIJIaBE JaHa XapaKTEPUCTHUKA JOTOBOpa MOPYYEHHUS,
U3Y4eHO €ro MECTO B CHCTEME TPakJIaHCKO-TIIPABOBBIX JIOIOBOPOB, MPOBEIEHO
CPaBHEHHE CO CXO0KUMU MPABOBBIMU KOHCTPYKLIHSIMHU.

Bo BTOpoil rnaBe AUMIOMHON pabOThl MpPOaHATU3UPOBAHBI AJIEMEHTHI
JIOTOBOpa MopydeHus: (opMa U CyIIECTBEHHBIE YCJOBHS, COJEpXKAHUE TOTOBOpA
MOPYYEHHUS, PaBa U 005I3aHHOCTU CTOPOH, OCHOBAHUS U3MEHEHUS U MPEKPAICHHUS.

B 3akmtoueHun HEOOXOAMMO OTMETUTH, YTO JIOTOBOP TMOPYYEHUS — 3TO
COTJIAIlICHHE, B CJIEICTBHE KOTOPOTO MOBEPEHHBIN 00S3yeTCsl OCYIIECTBUTh OT UMEHU
MW 32 CpEICTBa JOBEpUTENS OIpeAesieHHble opuauyeckue aeiictBus. IIpaBoBoe
peryJMpoBaHKe JOTOBOpA MOPYUYEHUSI HA COBPEMEHHOM 3Tarle Pa3BUTUSI HE SIBIISICTCS
COBEpIIIEHHBIM M TpeOyeT BHECEHHUs psja W3MEHEHUH, KOTOPBIC MPEIJIOKECHBI B
JTUTIIIOMHOM paboTe.

PesynbraThl ucciemoBaHusi MOTYT OBITb TNPUHATHL BO BHUMaHUE TMPU
pa3pab0TKe HOPMATHBHBIX TMPABOBBIX AKTOB, PETYIHUPYIOMIMX BOMPOCH JOTOBOPA
MOPYYEHHUs, a TaKXe MOTYT OBITh HCIIOJIb30BaHbl MPU TPOBEJACHUU JIEKIHUH U

CCMHHAPOB IJIsI CTYACHTOB.
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BBE/JIEHHE

AKTyaJbHOCTH TEMBI HCCIEAOBaHUS OOYCJOBJIEHAa TEM, 4YTO JIOTOBOpP
MOPYYEHHUS] JIOCTATOYHO MOBCEMECTHO HCIOIB3YETCS Ha IMPAKTHKE. JTOT JOTOBOP
JO3BOJISIET ~ pa3peliaTh  BOIMPOCHI, CBA3aHHBIE C OKa3aHWEM MOAXOASIICH
IOPUMYECKON TIOMOIIM TpakJaHaM M opranuzanusMm. Hanpumep, a0roBop
OPUMEHSETCA AJI OpraHu3allii CyAeOHOro MPEACTaBUTEIbCTBA B Cydax oOmIei
IOPUCITUKIINY, apOUTPAXKHBIX U TPETEUCKUX Cyax.

B o01mem, 7oroBop mopy4yeHusi, Kak cieayer u3 0COOCHHOCTEN ero nmpeaMera,
MMEET BO3MOYKHOCTh HCHOJIb30BaThCsl Kak B cdepe YacTHOTo, Tak M B cdepe
nyOJIMYHOrO TMmpaBa. OTO OTHOCUTENIBHO CaMOCTOSATENbHBbIE IPaBOBbIE chepsl
UCITIOJIb30BAHUS ATOrO I0r0OBOPA.

OOBEKTOM HCCIeI0BaHUS SIBISIOTCS OOLIECTBEHHbIE OTHOLICHMSI, CBA3aHHBIE C
JOTOBOpOM mnopyueHus. IIpenmer wuccnenoBaHuss — IPAaBOBOE PEryJIMPOBAHME
JIOTOBOPA MOPYUYEHUS, CYIIECTBYIOLIME TPOTUBOPEUHS B IPABOBOM PErYJIUPOBAHUH.

Llenbto uccnenoBaHusi, MPOBEACHHOIO B 3TOM BBIMYCKHOM paloTe, sBieTCA
U3Yy4YEeHHUE MPABOBOTO PErYJIUPOBAHUS JOTOBOPA MOPYUEHHS B TPAXJTAHCKOM IpaBe, a
TAaKK€ OTIPAHMYEHHE JOTrOBOpa IMOPYYEHHsI OT JIOTOBOPOB AareHTHPOBAaHUS U
KOMUCCHH.

JIns MOCTHXKEHUS TIOCTaBJIEHHOW €M HEO0OXOIUMO PEIIUTh CJICAYIOIIUE
3aJ1auu:

1. ompenenuauch MPaBOBYK MPUPOIY JOrOBOpa MOPYUYEHHS, COOTHOIICHHE
JIOTOBOPA MOPYUYEHUS C APYTUMHU MMOXOKUMHU TOTOBOPAMH,

2. BBIIBUTH TPAXAAHCKO-IIPABOBOE 3HAYECHUE JOTOBOPA,

3. paccMOTpeTh NPUMEHEHHE JOroBOpa MOPYYEHUs B 00JACTH JEHCTBUSA
OTIIETILHBIX OTpaciiell MaTepUaIbLHOTO TpaBa U B chepe 3aluThl TPAXKTAHCKUX TIPAB B
CyZ1IeOHOM TIOPSIIKE,

4. u3yunth (hopMy JOTOBOpaA MOPYUYEHUS, TOHITHE TOBEPEHHOCTH,

5. ONPCACIINTL COACPKAHUC JOT'OBOPA IMTOPYUCHUS,



6. paccMOTpeTh 00513aHHOCTH CTOPOH U M3MEHEHHE U MpPEeKpalleHne J0roBopa
MOPYYEHUS.

Crenenb HayyHOUW pa3pabOTAaHHOCTH TE€Mbl BBITYCKHON pa®oThl. Ha manHbIM
MOMEHT MpOO0JIEMaTUKY JOTOBOpa MOPYYEHUS MOXKHO OXapaKTEpPU30BaTh Kak
JOCTaTOYHO  ciabo  pa3pabOTaHHYIlO B~ COBPEMEHHOHW  OTEYECTBEHHOM
HMBWINCTUYECKOW  HAyKe C  Y4YE€TOM  JICHCTBYIOWIETO  3aKOHOJATENIbCTBA,
CJIOKUBIIEHCS TPAKTUKA €ro UCHOJIb30BaHUS U COCTOSIHUSL JOKTPUHAIBHBIX
uccienoBanuii. Tem He MeHee rOpUAMYECKas HayKa OOBIYHO YIENSIET 3HAYUTEIbHOE
BHUMaHHE CMEXHBIM C JOTOBOPOM MOPYYEHHUS BOMPOCAM MPABOBOTO PEryJIUPOBAHMUS.
Tak, 3HaUUTEILHOMY HCCIIEIOBAHUIO IOJBEpPriach MpoodsemMa JEHCTBUS B UykKOM
uHtepece B orcyrctBuu mnopyudeHus (I.O.Anekceenko, J[.A.bameikun u np.).
FOpuandeckasi KaTreropusi «IpeaCcTaBUTENbCTBOY» aHATU3UPOBAIACH MTPAKTUYECKU Ha
BCEX  JTamax  CTaHoBlieHUss  poccuiickoil — muBuwianctuku  (B.K.Anapees,
E.JI.LHeB3roguHa u J1p.), TakK€ B HAyKe TPa)KJaHCKOTO MPOLECCYalbHOTO MpaBa
(B.H.UBakun u ap.).

Ha paHHBIi MOMEHT, HECMOTpS Ha CYIIECTBEHHOE pAacCIpOCTPAHEHHE Ha
MPAaKTUKE JOTOBOPHBIX B3aWMOOTHOIIEHUN TIO TMOPYUYECHHUIO, HMEIOTCS TOJIBKO
OTIIeJIbHBIE Pa0OThHI, MOCBAIIEHHBIE KaKUM-THOO KOHKPETHBIM BOIPOCaM JOTOBOpA
nopyuenus (3.I'.T'alinyk, C.Kpbuios, u 1p.).

JIns perieHus MOCTABJICHHBIX B HUCCJIEAOBAHUU 3a7a4 OBLUIM HCIOJIb30BaHbI
CJIEAYIOIINE METO/IbI: METOJIbl CUCTEMHO-CTPYKTYPHOI'O aHaIn3a MPaBOBBIX SIBJIICHHUI,
CPaBHUTEIJILHO-TIPABOBOM U HEKOTOPHIE IPYTHE.

Teopernyeckyto 0a3y HCCIEIOBaHUS COCTABWIIA MOJOKEHHUS HOPMATHBHO-
nmpaBoBbIX akTOB Poccuiickoit deneparnuu, cyaeOHasi MpaKTHKa, Pa3bsCHEHUS CY/I0B
BBICIIMX WHCTAaHIMM, a Takke padOThl YYEHBIX-IIUBWIMCTOB, 3aHUMAIOIIUXCS

HCCICA0OBAHUCM HpO6HeMBI A0roBOpa NMOPy4dCHHUs.



1 MECTO JOT'OBOPA ITOPYYEHHMA B CUCTEME I'PAXKJIAHCKO-
I[TPABOBBIX JOI'OBOPOB U EI'O 3HAUEHUE
1.1 IIpaBoBas mpupoaa noroBopa nopyudenus. COOTHOIIEHHUE JOTOBOPA MOPYUECHUS

CO CMC)KHBIMH ITPAaBOBBIMU KOHCTPYKIUSAMHA

B cootBerctBuu ¢ 1. 2 cr. 1 I'paskmanckoro kojaekca Poccuiickoit @eaepanuu
rpaxaane (GU3nvIecKre JuIa) U IPUINIECKUAE JIUIA MPUOOPETAIOT M OCYIIECTBISIOT
CBOM TpaXkKJIaHCKHE IIpaBa CBOE€H BOJEH U B CBOoeM uHTepece. (ClenoBaTeNbHO,
bu3ndecKkue W IOpUIAWYECKHEe JHuIa 00JadaroT CcBOOOAOW B  OTHOIICHUHU
NpUOOPETEHUS MpaB U 00sS3aHHOCTEH HAa OCHOBAaHUHU JOTOBOPA, a TaKkKE CBOOOJIHBI
IpU  OMNpEACICHUH JIOObIX HE MPOTHUBOpPEUYANINX 3aKOHOJATENbCTBY YCIOBUN
JIOrOBODA.

J1y1st coBeplieHust EHCTBUM 10 yYaCTHIO B TPAXKIaHCKOM 000pOTE B HHTEpEcax
JPYroro Jjulla TPakIaHCKOE MPAaBO YUYUTHIBAET pa3JIMYHBbIC IOPUIUYECKUE (POPMBI.
OCHOBHBIMM CUHMTAIOTCA JO0roBop mnopyuyeHus (ria. 49 I'paxaaHckoro Kojekca
Poccuiickoit denepanuu) u noroBop komuccuu (ria. 51 I'pakmaHckoro kojekca
Poccuiickoit ®epneparuu). B crneactBue mpuHnuma cBoOoasl noroBopa (ct. 421
I'paxxnanckoro kojekca Poccuiickoit ®dexnepaiu) COCTaBISIONIME JOTOBOPOB
MOPYYCHUS] U KOMHUCCHUU MOTYT COJEPKaThCsl U B JNPYrux noroBopax. [1omoOGHBIM
BUJIOM SIBJISIETCSI areHTCKUi noroBop (mi. 52 I'paxkmanckoro kojaekca Poccuiickoit
denepaiiu), KOTOPHIH MOXXET OBITh 3aKIIOYEH C JJIEeMEHTaMH WM JOroBopa
IIOpYYEHUS], MJIU JOTOBOPA KOMUCCHUL,

B TI'paxnmanckom konekce Poccuiickorn ®enepanuu J0roBOpy MNOPYUYEHHS
nocesimena ri1. 49 (ct. 971-979). CornacHo JieralbHOMY OIPEAEICHHIO 110 JOTOBOPY
MOPYYEHUs] OJHA CTOpPOHA (ITOBEPEHHBINH) O0A3YyeTCs OCYIIECTBUTh OT UMEHU M C
MIOMOIIBI0O MHON CTOPOHBI (JIOBEPUTEIIA) OINPEICICHHbIE IOPUANYECKUE JEUCTBUS.
[IpaBa 1 00S13aHHOCTH TIO CJEJKE, COBEPIICHHOW TTOBEPEHHBIM, 00pa3yIOTCs TUYHO Y

noseputens (. 1 cr. 971 I'paxknanckoro kojaekca Poccuiickoit @enepanun).

! Tpaxnanckoe npaso: Yue6uuk. Tom 2 / mox pexn. O.H. Canguxosa. — M.: Uadpa-M, 2007. — C. 631.
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[To oGmemy mpaBuily JOTOBOP MOPYYEHHUS MPEANojaraercs 0€3BO3ME3IHBIM.
Marepuaniamu CyneOHONW TPAKTHKU OMPEASIEeHO, YTO YCIOBHE O pa3Mmepe
BO3HArpaKJICHHUS OBEPEHHOTO WM O MOPSAKE €ro yIjiaThl B BO3ME3THOM JIOTOBOPE
MOPYYEHUs HE SBJISCTCS CYIIECTBEHHBIM YCJIOBHEM JIOTOBOpa mnopy4deHus. Tak,
Hanpumep, B IloctanoBnennn ®AC MockoBckoro okpyra ot 23.11.2006 r.,
27.11.2006 r. Ne KA-A40/11400-06 mo nemy Ne A40-63857/05-90-516, B yacTHOCTH,
YKa3aHO: «...YCIYTH OKa3bIBAIIUCH IO JOTOBOPAM MTOPYUYEHUS, B OTHOIIEHUH KOTOPBIX
1. 2 cT. 972 I'paxkaanckoro kojiekca Poccuiickoit denepanyu yCTaHOBJICHO, YTO MPHU
OTCYTCTBUM B BO3ME3JHOM JIOTOBOPE TIOPYYEHHUS YCIOBHS O pa3Mepe €ro
BO3HATPAXJICHUS WUJIM O MOPSAKE €r0 YIUIAThl BOZHATPAXICHHUE YIUIAUMBACTCS IOCIIE
WCIIOJIHEHUS TTIOPYUYEHHUSI B pa3Mepe, OMPENeIIeEMOM B COOTBETCTBUM € M. 3 cT. 424
['paxxnanckoro konekca Poccmiickorn denepannu, TO €CTh COTJIAIEHUE O LIEHE HE
SABIISIETCS CYIIECTBEHHBIM YCIOBUEM JIOTOBOPA HOPYYEHHUS. .. »

Bo3HarpaxxneHue MNOBEPEHHOMY 3a OKa3bIBAEMBIE YCIYTd BBIILIAYUBAETCH,
€CJIM ATO MPAMO MPEAYCMOTPEHO 3aKOHOM, UHBIMU MPABOBBIMU aKTaMH, JTMO0 CaMUM
noroBopoM (a63. 1 m. 1 ct. 972 T'K).

B cootBerctBum co ct. 975 I'K P® noroBop mopydyeHuss OTHOCUTCS K YHCITY
JIBYCTOpOHHE o0Os3piBaomux. OH MpeaycMaTpuBaeT HE TOJBKO OOS3aHHOCTH
MOBEPEHHOTO TI0 COBEPIIICHUIO TOPYUYCHHBIX JEHCTBUMN, HO U COAEPKUT O0S3aHHOCTH
JIOBEPUTEIS.

JloroBop mopydeHHs SBISIETCS KOHCEHCYAJIbHBIM. TakOW JOTOBOP CUHUTACTCS
3aKJIFOYEHHBIM C MOMEHTA JIOCTHKEHHUS COTJIAIICHHSI MEXY CTOPOHAMU MO BCEM €TO
CyIIECTBEHHBIM YCIOBHAM?,

JloroBop  mopydeHHss  o0JajgaeT  JUYHO-TOBEPHUTEIBHBIM  XapaKTepOM
OTHOILIEHUI CTOpPOH. JloBepuTeb, MpUBIIeKas MOBEPEHHOT0, TOJKEH ObITh YBEPEH B

ero mpodeccCHoHaNTbHON KOMITIETEHTHOCTH, JIETIOBOM peryTaIlluy U MOPSI0YHOCTH, TaK

KaKk OT JTHX KadCCTB IIOBCPCHHOI'O 3aBHCHUT COOTBGTCTBYIOIHI/Iﬁ HHTCpCCaM

! Tocranosnenne ®AC MockoBckoro okpyra ot 23.11.2006, 27.11.2006 N KA-A40/11400-06 mo neny N A40-
63857/05-90-516 // URL: www.consultant.ru (qata ooparienust 05.01.2016 r.)

2 Tlankos A.JO. OTeuecTBeHHAs JOKTPMHA U IIPABOIPHMEHHUTENbHAS TIPAKTHKA O MPABOBOi KBaIM(HUKALMKU JOroBOpa
nopyuenus / Becthuk Akajemun npasa u ynpasienus. — 2011, — Ne 22. — C. 164.
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JNOBEPUTENSL pe3ysibTaT HWCIOJHEHUS JOTroBopa mopydeHusi. B nureparype
OTMEYAIOTCS TPU XapaKTepHBIX MpHU3HAKa (QUIYIIMAPHOTO XapakTepa JI0TroBOpa
nopy4eHus’:

1)  00s3aHHOCTH MOBEPEHHOTO MO JOTOBOPY IMOPYYEHUS JIMYHO UCTIOJTHUTH
nanHoe emy mnopydeHue (ct. 974 I'K P®). HckimodeHue BO3MOXKHO TOJIBKO Ha
ocHOoBaHuU cT. 976 u cT. 187 I'K P® B cinydae nepeioBepusi.

2)  BO3MOXXHOCTH OTKa3a CTOPOH OT WCIIOJHEHUs noroBopa. JloBepurenb
BIIpaBe B JII0OOH MOMEHT OTMEHHUTH MOPYYEHHUE, a MOBEPEHHBIH — OTKA3aThCs OT
HETO.

3) HEBO3MOKHOCTh MPABONPEEMCTBA IO JOTOBOPY IIPABONPEEMCTBA H
MpEeKpalieHre JOTOBOPa B CBSI3U CO CMEPTHIO (PU3UUYECKOTO JUIA — JOBEPUTEIS WU
MIOBEPEHHOTO.

CropoHamu J1I0TOBOpa TOPYYEHHMsI BBICTYNAIOT IOBEPEHHBINM (MO, Ha
KOTOPOM JISKHUT 00S3aHHOCTh OCYIIECTBUTH HAJUICKAITUE IOPUIUIECKUE IEHCTBUA) U
JOBEpHTEND (IMI0, OT MIMEHH M 3a CUYET KOTOPOTO JaHHbIE IE€HCTBUS COBEPIIAIOTCS)?,

B GonpmvHCTBE Ciy4yaeB JOBEpPUTENH 00JIAJAIOT MOJHOM JEE€CIIOCOOHOCTHIO.
KpoMe neecnocoOHOCTH MOBEpPEHHBIM JOKEH 00J1aaTh MPaBOCIOCOOHOCTHIO,
MO3BOJISIONIEH eMy ObITh CyOBEKTOM TpaB M O0S3aHHOCTEH MO CAENIKE, KOTOPYIO OH
3aKJII0YaeT OT UMEHHU JOBEPUTENS. DTO OOBSICHAETCS TEM, YTO corjacHo 1. 1 cr. 183
['paxxnanckoro koxekca Poccuiickor Penepanuu B CIIyda€ COBEPIICHHUS TAKOU
CHCJIKA B OTCYTCTBUU IIOJJHOMOYMS WJIM C TMPEBBILICHUEM TOJIHOMOYHUS MpH
HEMMEHHH OJ00PEHHS JOBEPHUTEINS €€ CTOPOHON CUUTAETC OBEPEHHBIIA,

[IpeameToM J0roBOpa MOPYYEHHS] CUUTAETCS COBEPUICHUE IMOBEPEHHBIM
IOPUINYECKUX JCUCTBUH, BIEKYIINX MPUOOPETEHNE TOBEPUTEIIEM HEKOTOPBIX MPaB U
oOsi3aHHOCTEM JMOO OCYIIEeCTBICHUE Yyxke umeromuxcs. Ha mnpaktuke mox
CIOPUIUYECKUMU JIEUCTBUSMIY TPAJAUIIMOHHO MOHUMAIOT coBeplieHue caenok. Kak

yKazaHo, K mpumepy, B ompenenenun Bricmero Apoutpaxknoro Cyna Poccwuiickoit

! Tyraukos O.B. T'paknanckoe npaso: Yuebuuk. T. 2 / Tlox pen. O.H. Caguxosa. — M.: Undpa-M, 2007. — C. 628.
2 TlankoB A. 0. OcOGEHHOCTHM TPakJaHCKO-TIPABOBOTO PETYJIMPOBaHMS JIOTOBOpa TOpydYeHus B Poccwmiickoit
®denepanun: aBroped. auc. ... Kaua. ropul. Hayk. Kypek, 2012. - C. 5.
3 I'paxnanckoe npaso: Yue6uuk. Tom 2 / Tlox pen. A.I1. Cepreesa. - M.: Ilpocnexr, 2011. — C. 588.
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@enepatnu ot 22.10.2010 Ne BAC-4247/09, moa 1OpUIMYECKUMH ACUCTBUAMU
MIOBEPEHHOI0 I[OHUMAIOTCSl TAKUE JIEWCTBUS, KOTOpPbIE OpPHEHTHPOBAaHbI HA
YCTaHOBJICHHE, U3MEHEHHKE JTMOO MpeKpalleHne CYObeKTUBHBIX MPaB U 00S3aHHOCTEH
JIOBEPHTENEM B OTHOIIEHMHU TPETHUX JIUIL IIPY HOMOIIY COBEPILEHHMS CIETIOK,

K ropuanueckuMm [elCTBUSIM B paMKax JOTOBOpa MOPYYEHUS OTHOCHUTCS U
BBITIOJTHEHUE IPYTUX AEHCTBUM, UMEIOIINX FOPUINYECKUE MOCIEACTBUS, K IPUMEDY,
IPEACTABUTEIBCTBO B CyJ€ (IMOArOTOBKA HMCKOBBIX 3asBJICHUM, aHaJU3 HCKOBOIO
3asiBJICHUS W OT3bIBOB CTOPOH, MOJIOTOBKA BO3pPaKEHUH; ydacThe B CyJEOHBIX
3aceJaHusIX U MPEAYCMOTPEHHBIX IMPOILIECCYabHBIM 3aKOHOJAATEILCTBOM CYAEOHBIX
NpoLEeaypax; IMOArOTOBKA AaNeJUILMOHHBIX M KACCAMOHHBIX JKajloO B clilydae
HEOJNAaronpusTHOIO peleHus cyAaa Jau00 OT3bIBa Ha  aANeJUIIUOHHBIE U
KACCALIMOHHBIE 5KaJI00BI MIPU MOJIOKUTEIBHOM Cy/I€OHOM aKTe; y4acTHE B 3acCEAaHUsIX
KAaCCALMOHHBIX U aNeJUISAIUOHHBIX HHCTAHIUIAZ,

B TI'paxnmanckom konekce Poccuiickoit ®enepamuu HET 0COOBIX HOPM,
MOCBSILIEHHBIX (hOpME TOroBOpa MopyyeHus. B ciencrBue 3TOro coriaacHo oOIUM
npaBuiamM o ¢opme caenok (cr. 158—165 I'paxkmanckom konekce Poccuiickoit
denepanvn) OH MOXKET ObITh 3aKJIIOYEH KaK B YCTHOM, HO U B TUCbMEHHOM (hopMme.

Ilocne 3axirodeHHs JOTOBOpa IOPYYEHHs JOBEPUTENb JOJDKEH BBIIATh
NIOBEPEHHOMY JIOBEPEHHOCTh Ha COBEpPLIEHUE MPEIyCMOTPEHHBIX JOTOBOPOM
NercTBUM. [[0BEpEHHOCTh BBLAAETCS B MOATBEPKIACHHUE MOJHOMOYUN MOBEPEHHOIO
nepes TPETbUMU JIMLAMH, C KOTOPBIMH ITOBEPEHHBIN BCTYIIAET B IPABOOTHOLIEHUSI.

Cpok noroBopa 3aBUCUT OT xapakrtepa nopydenus. CormacHo m. 2 ct. 971
I'paxnanckoro koxaekca Poccuiickoit denepanuu 10roBOp MOPYYEHUS] MOXKET OBITH
3aKJII0YEH C YKa3aHHEM CpOKa, B TEUYEHHE KOTOPOIO IOBEPEHHBI HWMEET NPaBO

I[CﬁCTBOBaTB OT UMCHHU OOBCPUTECIIA, NN KC 0e3 TaKOBOT'0O YKa3aHH:.

!Onpenenenne Bricmero ApGurpaxnoro Cyna Poccuiickoii ®enepaumn ot 22.10.2010 r. mo nemy Ne BAC-
4247/09«I1o ucky OOO «busnecCrpoitnk 3A0 «Dopym-H» // URL: http://kad.arbitr.ru/Card/e96dbf43-2fee-42c1-
abd9-0db4c97df463 (nara obpamenus 14.10.2015 r.)
2Onpenenenne Briciero Apb6utpaknoro Cyna Poccuiickoit @enepamuu ot 10.02.2012 r. mo geny Ne BAC-16/2012
«ITo mcxky OO0 «Anbrep» k OO0 «CTIK» // URL: http://kad.arbitr.ru/ Card/af5dadb7-06d5-4e0e-b4bf-d56a3e632085
(mara obpamenus 14.10.2015 r.)

10



[IpencraBUTENbCTBO B TPaXIaHCKOM MpPaBEe MOKET BO3HUKATh HE TOJIBKO Ha
OCHOBaHHUM JI0TOBopa mopyueHusi. Hanbonee pacnpocTpaHeHHBIM OCHOBAaHUEM ISt
MPEICTaBUTENIbCTBA SIBIISIETCA I0BEPEHHOCTh. Cle10BaTeIbHO, OCHOBHBIM CXOJICTBOM
JIOTOBOpA MOPYYECHHS U IOBEPEHHOCTH SIBIISIETCA TO, YTO 00€ MPaBOBbIE KOHCTPYKIIUU
BJIEKYT 3a COOOM OTHOIICHMS MpeacTaBUTeNbcTBa. OAHAKO CIEAyeT OTMETUTh, UToO,
no oOumeMy mpaBuily, JOTOBOp TMOPYYEHHUS MOJpa3yMeBaeT MPEOCTaBICHHUE
JOBEPEHHOCTU JOBEPUTEIO JIJIsl OCYIIECTBIEHUS 00SI3aHHOCTEN COTJIACHO JI0IOBOPY
nopyueHusi. Pa3nuuus ke JOBEpPEHHOCTH W JIOrOBOpa MOPYYEHUS 3aKIIOYaIOTCS B
caemyromem®:

1. JIoBEpeHHOCTh MpEACTaBIseT COOOM MHUCHbMEHHOE YIOJHOMOYME Ha
COBEpIICHUE ONPEJCICHHbIX JEHCTBUH B HHTEpecax JApyroro jauua. Beigaua
JIOBEPEHHOCTH, ucxoAs u3 mosioxeHud n. 1 cr. 185 I'K P®, npeacrasnser coboit
OJTHOCTOPOHHIOIO CHEJIKY IpPEACTABIIIEMOr0, HAIllPaBICHHYI0 HA BO3HUKHOBEHHUE Y
TIPEICTABUTENS OIPEAEICHHBIX MTOJHOMOYHIAZ, B TO BpeMsl Kak JOroBOp MOpPYYEHHS
ABJISIETCS IBYCTOPOHHEMN CHAEIKOM.

2. JloroBop Mmopy4eHHss MOXKET ObITh 3aKJIIOYEH, a JJOBEPEHHOCTb BbIJAaHA
KAaK C yKa3aHUEM CpOKa WX JIEWCTBHs, TaKk U 0e3 ykazaHus cpoka. B To xe camoe
BpeMsI MaKCUMaJIbHBI CPOK JEUCTBUSI IOBEPEHHOCTH COCTABISET Tpu roja (ad3. 1 m.
1 ct. 186 T'K P®). IIpu 3TOM, €cnu B IOBEPEHHOCTH yKa3aH OOJIbIINI CPOK, OHA BCE-
paBHO OyJeT OorpaHWYeHa TPEXJETHUM CPOKOM. Ecnu Cpok AeicTBHS JOBEPEHHOCTH
HE yKa3aH, OHa COXpPaHAET CUJy TOJbKO B TEYEHHE OJHOrO0 Troja cO JHS €€
coBepuieHusa (a63. 1 m. 1 ct. 1 86 'K P®). B ToM ciywae, korga JOBEPEHHOCTb
BBIJIAETCS B CBSI3U C 3aKJIFOUEHHBIM JOTOBOPOM MOPYYCHHS] HEOOXOIUMO yUUTHIBATD,
4YTO JOrOBOp MOPYYEHHUS HE MOXKET OBbITh 3aKJIIOYEH Ha MEHBUIMI CpOK, 4YeM
BblJjaBaéMas Ha €ro OCHOBE JOBEPEHHOCTb. TO €CTh CPOK JIOJKEH OBITh JIMOO
Oonbie, TUOO PaBHATHCA CPOKY JEHCTBUS JOBepeHHOCTH. llocie mpekpaiieHus

I[CﬁCTBHH JOBCPCHHOCTU B CHJIIy HCTCUCHUA CC CpPOKa Ha AJOBCPUTCIIC JICKUT

! Konranosa JI. A. JIoroBop NOpy4eHHs U JIOBEPEHHOCTh: CPABHUTENBHO-TIPABOBON aHanm3 / AKTyallbHble POGIEMBI
poccuiickoro mpasa. — 2009. — Ne 3. — C. 296-299.
2 Crenanosa H.A. JloBepeHHOCTh KakK OJHO W3 OCHOBaHMii BO3HMKHOBEHHs MPEICTABMTENLCKUX IPABOOTHOIICHMUH //
Poccwiickast roctuiust. — 2007. — Ne 6. — C. 13.
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00513aHHOCTh BbIIaTh MMOBEPEHHOMY HOBYIO JOBEPEHHOCTb, YTO CIEAyeT W3 M. 1 CT.
975 'K PO.

3. CyliecTBEHHO OTIMYAIOTCA TpeOOBaHUS 3aKOHoJATeNsl K  Qopme
JIOBEPEHHOCTHU U AoroBopa nopyuenus. ['masa 49 'K P® He coaepKUT crienuanibHbIX
TpeOOBAHMI OTHOCUTENHLHO (POPMBI JIOrOBOpa MOPYYEHHUS, TO €CTh OH, MO O0IIeMY
MpaBuily, MOXET OBbITh 3aKJIIOYeH Kak B YCTHOM (opMme, Tak U B MHUCbMEHHOM.
JloBepeHHOCTh, MO OOHIEMYy MpaBHIly, JOJDKHA OBITh COBEPIIEHA B MPOCTOM
nucbMeHHon Qopme (m. 1 ct. 185 I'K P®). Horapuanshas dbopma 10BEpEeHHOCTH
HEoOXOMMa Ha COBEpIICHHE CAENOK, TPeOYyIOIUX HOTapualbHON (opmbl, 3a
UCKJIIOYEHUEM CIIy4aeB, MPEayCMOTPEHHBIX 3aKOHOM (11. 2 cT. 185 'K PD).

4. OcHOBaHUsI NPEKpAILEHUs JIOrOBOpa IOPYYEHUS M JOBEPEHHOCTH BO
MHorom coBnagaroT (ct. 977, 188 I'K P®). K naHHBIM OCHOBaHUSIM OTHOCSITCS
CMEpTh MPEACTABUTENS U (WJIM) MPEACTABIAEMOro, MPU3HAHUE KOTro-Iu00 M3 HHUX
HE/EEeCIIOCOOHBIM, OTPAHUYEHHO AEECIIOCOOHBIM MM O€3BECTHO OTCYTCTBYIOIIMM.
bonee Ttoro, mpeacraBisiemblii B J1I000€ BpeMs BIPAaBE OTMEHUTh MOPYYECHHE,
JIOBEPEHHOCTD, & MPEACTABUTENb — OTKA3aThCs OT HUX. TaK e KaK U JT0BEPEHHOCTH
(mo. 1 m. 1 ct. 188 T'K P®), norosop nopy4eHusi, 3aKJIFOUEHHbI Ha ONPEACICHHBIN
CPOK, IPEKpAaIlaeTcs C UCTEYEHUEM CpOKa ero aerctBus. OTIMYHe COCTOMT B TOM,
4TO B CJIy4ae MPEKpaIleHMs] ACSITEIbHOCTH IOPUINYECKOIO JINLA, OT UMEHU KOTOPOIO
BbIJlaHa JIOBEPEHHOCTh MJIM KOTOPOMY OHa BbIJaHA, IEWCTBHE JOBEPEHHOCTH TaKKe
npekpamtaercs (. 4, 5 m. 1 cr. 188 'K P®). B noroBope mopydeHust 3To mpaBusio
NEeUCTBYeT He Bcerga. Tak, Hampumep, corjacHo a63. 2 m. 3 ct. 977 I'K P®, npu
peopraHu3aluu IOPUIUYECKOTO aMna, SBJISIFOLIIET OCS KOMMEPYECKUM
IpeICTaBUTENIEM, JOBEPUTEIb BIPAaBe OTMEHUTH MOPYyUYEHHE O€3 MpeaBapUTEIbHOIO
YBEJOMIICHHSI IPYTrOil CTOPOHBI (BOIIPEKH YCTAHOBIEHHOMY TpeOOBaHuIO B a03. 1 1. 3
cT. 977 'K P®). 310 03Ha4aeT, 4To MpU PEOPraHU3alNK IOPUIAYECKOro Jula (B TOM
yuclie U B Ciy4yae, KOrJa OHa BJeYeT 3a coOOil ero mpekpaileHue) JA0roBOp
NOPYYECHUS] aBTOMATUUECKU HE MPEKPAIIAETCs, OH COXPAHSIET CBOIO CHUILY.

Taxum 006pa3oM, HECMOTPSI HA TO OOCTOSATENBCTBO, UTO JOTOBOP MOPYUYECHUS U

JOBCPCHHOCTL HC TOJBKO 06H3.)121IOT CXO0XXMMH TIIpU3HAKaMH, HO H 3a4acCTylo
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COTMPOBOXKIAIOT JAPYr Jpyra B OTHOIICHHSX TMPEACTABUTEIHCTBA, HEOOXOIMMO
pa3nuyaTh YyKa3aHHbIE IPABOBbICE KOHCTPYKUHMHU. bonee TOoro, mnpeacraBisieTcs
o0ocHoBaHHOUW TOouka 3peHus HO.D. becnamoBa o TOM, 4TO JOTrOBOp MOPYYEHUS
3aKIIFOYAETCsl Uil YPEryJIupPOBAHUS  OTHOIIEHUA MEXIYy €ro CTOPOHAMU
(IoBepuTeeM M MOBEPEHHBIM), B TO BPEMsI KaK JOBEPEHHOCTh TpeOyeTcs, Mpexie
BCETO, [UISl yPETYIUPOBAHUS OTHOLICHHUH IIOBEPEHHOTO ¢ TPETHUMH JIHI[AMH™.,

JIOTOBOp MOPYYEHHUS] HMMEET CXOACTBO C JOTOBOPOM IOJPSAAA, IOCKOJBKY
JAHHBIE JIOTOBOPBI 3aKJIIOYAIOTCS C LEJIbI0 BBINOJHEHHUS KOHKPETHBIX IEHCTBUI B
MHTEPECaX MHOM CTOPOHBI. HO 3TUM CXOACTBO MEXKIYy HHMH HCYEPIBIBAETCHS,
Ncxona u3 rmasel 37 'paxxmanckoro kojekca Poccuiickont denepannu npeameToM
JIOrOBOpa IOAPAAA, B OTIIMYME OT JOTOBOPA MOPYYEHHMS, CUMTACTCS BBIIOJHEHUE
paboThI U mepeaya ee pe3ysbrata 3aKka3uuky. [Ipu 3ToM HaHHBIA pe3ysbTaT UMEET
OBEIIECTBICHHYIO (QopMy. Pesynbrar ke NeATelbHOCTH TOBEPEHHOTO HE HMEET
BEIICCTBEHHOIO COAEPKAHUSI M HEOTHeIUM OT ero Ju4yHoctu. [loapsmaunk
PYKOBOACTBYETCS 3aJaHUEM 3aKa34MKa, OTHOCUTEIBHO CaMOCTOSTEIEH B XOZE
BBITIOJIHEHUS paboT U JIEUCTBYET OT cBoero uMeHu. [loBepeHHbIN Bcerja JAecTByeT
CTPOTO COTJIACHO TOPYYEHMIO JOBEPUTENS OT €ro MMEHM M 3a €ro cder. Takum
o0pa3oM, B CiIydae eCJu JOTOBOP YUYUTHIBAET BBHIOJHEHHE PAOOT, BHIPAKAIOIINXCS B
KOHKPETHOM pe3yJbTare, TO HMEET MECTO 3aKJIIOUYEHUE CTOPOHAMHM JIOTOBOpa
noapsa’.

JloroBop mopyd4eHHs UMEET OOIre YepThl U C IOTOBOpOM Komwuccuu. Kak B
JIOTOBOPE MOPYYEHHMS, TAK U B JIOTOBOPE KOMHMCCHUM IMOBEPEHHBIM U KOMHCCHOHED
COBEPIIAIOT MO NOPYUYCHUIO UHOW CTOPOHBI FOPUINYECKUE AEHUCTBUS, HO TTOBEPEHHBIN
JEUCTBYET OT WMEHM JOBEPUTENS] M NPABOOTHOLICHUE BO3HUKACT MEXKIY
JIOBEpUTENIEM W TPEThUMU JIUIIAMH, & KOMHUCCHUOHEP BBICTYMaeT OT COOCTBEHHOTO

HMCHH M TIPABOOTHOHICHUC BO3HUKACT MCKIY HUM WU TPCTbHMMU JIMIAMU. I[Tomumo

! Becnanos 10.®. JlorosopHoe npaso / H0.®. Becnanos, O.A. Eroposa, IT.A. Sdxymes. — M.: IOHUTU-JTAHA, 2012. —
551c.
T'pumaes C.I1. I'paxpanckoe npaso: Yuebnuk / mox pen. C.I1T. Mpumaesa. — M.: IOpucr, 2010. — C. 677.
3Onpenenenne Briciero Apourpaxuoro Cyma Poccuiickoit ®enepamuu ot 24.02.2011 r. o geny Ne BAC-805/11 «ITo
HCKY 000 «Bocrounas reoJIoTopa3BeIovHas IKCTICTTUITHS K 000 «Apmer» /l URL:
http://kad.arbitr.ru/Card/2ab525f1-fee5-4d5c-8d83-b6e1131873e2 (narta obparmenust 12.10.2015 r.)
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http://kad.arbitr.ru/Card/2ab525f1-fee5-4d5c-8d83-b6e1131873e2

BCETO OTOr0, JOrOBOpP KOMHCCUM BCETHA SBISETCS BO3ME3IHBIM, a JOTOBOP
TIOPYYEHHS MOKET OBITh, KAK BO3ME3IHBIM, TaK U 0€3B03ME3IHBIM.,

JIOTOBOp MOpYYEHUs CIAEAYET OTIMYATh OT JIOrOBOpPa BO3ME3IHOTO OKAa3aHUS
YCIIYT.

JloroBop MOPYYEHUS OAPAa3yMEBACT HaJIn4uue MOCPETHUYECKHUX
B3aMMOOTHOIIEHUN - COBEPUICHHUE IMMOBEPEHHBIM OT MMEHU M 3a CYET JOBEPUTEI
onpeneNieHHbIX opuanueckux aerctBuid (m. 1 ct. 971 'K P®). IIpu cosepiienuu
NEeHUCTBUN (OCYIIECTBICHUSI AEATENBHOCTH) MO JIOTOBOPY BO3ME3JTHOTO OKa3aHMS
YCIYT ONOCPENOBAHHBIX OTHOLICHUM 3aKa34MKa C TPETbUMM JULAMH HE BO3HUKAET,
TaK KaK YCIYT'H OKa3bIBAIOTCS MMEHHO 3aKkazuuky (ct. 779 'K PD).

Kpome TOro, cHnekrp yciyr, OKa3blBAEMBIX II0 JOTOBOPY BO3ME3JHOIO
OKa3aHMsl YCIYT, MIUPOK. ITO U YCIAYTH MO OOYUYEHUIO, YCIYTH CBSI3H, ayJAUTOPCKUE,
KOHCYJIbTAIMOHHBIE, MEIUIIMHCKME U Jpyrue ycayru. IIpeagmerom »xe morosopa
IIOPYYEHUs SIBISIOTCS KOHKPETHO IOpUAMYECKue AerctBus. PaccmarpuBas criop o
NpaBOBOM KBaIM(PHUKALKUKA JI0rOBOpa, COrJAaCHO KOTOPOMY IOBEPEHHBIM 00s3aH
OCYILIECTBUTh OT UMEHHU U 3a CUET JOBEPUTEIIS FOPUAUYECKUE NEUCTBUS, HYKHBIE IS
JOCYJEOHOT0 ypEeTyJIMpOBaHUs CIOpa M MPEACTABICHHUS WHTEPECOB TOBEPUTENS B
cynax Apoutpaxusiii cyn CeBepo-KaBkazckoro okpyra OTMETHIN cliefyroriee. B
JIOTOBOPE TOPYYEHUSI BBINOJHEHUE HOPUINYECKUX JIEUCTBUM COTJVIACHO YKa3aHWUSIM
JIOBEPUTEIII CUUTAETCA OINPEACISIIONIMM BO B3aMMOOTHOUIEHUSX CTOpoH (cT. 973
['paxxnanckoro komekca Poccuiickoit ®Dexpepanuu), a B JIOTOBOPE Ha OKa3aHUE
IOPUIMYECKON TMOMOIIM YKa3aHMUs 3aKa3uyMKa MOTYT MMETh TOJBKO BTOPOCTENEHHOE
3HAYEHUE, TAK KaK TAKOTO POJA AEITENBHOCTD JOJIKHA, IIPEXKIE BCETO, OCHOBBIBATHCS
Ha HOPMAax MaTePHUAIBLHOIO U IPOLECCYalbHOrO MpaBa’.

B TecHol B3aMMOCBA3M € JOTOBOPOM MOPYYEHUS HAXOAUTCSA ITPABOBAs

KOHCTPYKIIUS «JIEUCTBUS B UyKOM HHTEpece», mpeaycMmorpennas riaasor 50 'K PO.

Tpumaes C.I1. I'paxpanckoe npaso: Yuebnuk / mox pen. C.I1. Mpumaesa. — M.: IOpucr, 2010. — C. 677.
[Tocranosnenne Apbutpaxuoro cyaa Cepepo-Kaskasckoro okpyra ot 01.02.2011 r. mo gemy Ne A53-11322/2010 «ITo
ucky OO0 «Hora 6om3» k OOO «Apamrapn OMK» URL: http://kad.arbitr.ru/Card/765c415c-efbf-480f-abc3-
€867561ba0b8 (mara obpamenuns 12.10.2015 1.)
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OnHako OCHOBHBIE OTIWYHS JIOTOBOPA MIOPYUCHHS U ICUCTBUS B UyKOM HHTEpece 0e3
MIOPYYEHUS CBOIATCS K CICAYIOLIEMY:

1) JIeCTBHS B Uy’KOM MHTEPECE COBEPIIAOTCA MPU OTCYTCTBUU MOPYUECHUS
M BCSIKOTO MHOTO YKa3aHMs WIH 3apaHee OOCIIaHHOTO COTJIacus 3aMHTEPECOBAHHOTO
JINIIA.

2) JleWicTBUSI B 4Yy»XOM HHTEpece JIOJDKHBI OBITh HANpaBJIeHbl Ha
MPEIOTBPALIECHNE BpEIa JUYHOCTH WA MMYIIECTBY JAPYrOro JuWIla, HA MUCIOJHEHUE
ero o0s3aTeNbCTBAa WM COBEPIIATHCS B HHBIX HEMPOTHUBOIPABHBIX HHTEpEcax
JPyTOro JULA.

3) JIelicTBHS B 4y>KOM MHTEPECE NOJKHBI UCXOAUTh U3 OYEBUIHOUN BBITObI
WU TI0Jb3bl U JICUCTBUTEIBHBIX JHMOO BEPOSTHBIX HAMEPEHUH 3aMHTEPECOBAHHOTO
JINIIA.

4) JleficTBUS B 4y)KOM HMHTEpece JOJKHBI COBEPIIATHCSI ¢ HEOOXOAUMOM 110
00CTOATENIbCTBAM JieJIa 3a00TJIMBOCTBIO M OCMOTPHUTEIBHOCTBIO. Y JHIA, B YbHX
MHTEpECcax COBEPILICHBl OMNpeAciICHHbIE JCHCTBHS, BO3HUKACT OOSI3aHHOCTD
BO3MECTUTh YOBITKM M BBIIJIATUTh BO3HArpaKAcHUE TOMY, KTO O3TH JICHCTBUSA
coBepmnia. Jlumo, naeiicTBoBaBLIEE B YYyXKOM HHTEpece, O0S3aHO MNPEICTaBUTH
3aMHTEPECOBAHHOMY JIMIlY OTYET, TJI€ yKa3aTh MOJYYEHHBIE JOXOJbl U TTOHECECHHBIC
pacxo/ibl ¥ MHbIE YOBITKH.

JIeiCTBUS B Uy»KOM MHTEPECE, COBEPUICHHBIE B MOCIIEACTBUM TOTO, KAK TOMY,
KTO MX COBEpIIAET, CTajJ0 M3BECTHO, YTO OHU HE OJOOPSIOTCS 3aWHTEPECOBAHHBIM
JUIIOM, HE BIEKYT JJIsI TIOCHEAHEro OO0sS3aHHOCTEW HU B  OTHOIICHUU

OCYICCTBUBIICTO JJaHHBIC I[CﬁCTBHSI, HHU B OTHOHICHHHU TPCTHUX J'II/II_[]'.

1.2 I'paxktaHCKO-TIPAaBOBOE 3HAYEHUE AOTOBOPA MOPYUECHUS

JloroBop mopyueHust 00y1aaeT MUpPOKon cepoil MPUMEHEHUS B TPAXKIAHCKOM

npaBe. CienyeT OTMETUTh, YTO JOTOBOpP TMOPYYEHHUsS BBICTyHmaeT Haubosee

!Crenanos C.A. I'paxnanckoe npaso: yuebuux. Tom 2 / oz pexa. C.A. Crenanosa. — M.: IIpocnekr, 2011. — C. 396-
397.
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PacIpoCTPaHEHHBIM OCHOBAHMEM J0OPOBOJBHOrO IpeacTaBuTenbeTBal. [peamerom
JIOTOBOPA MOPYYEHUS SIBIISIETCSI COBEPILIEHHUE IMOBEPEHHBIM IOPUANYECKUX JIEUCTBUIM,
a He caenok. IlocpencTBoM ykaszaHMsl MpeIMETa J0roBopa MOJOOHBIM 00pa3oMm
3aKOHOAATENb MPETYCMOTPEN BO3MOXKHOCTD MCIIOIb30BaHUS KOHCTPYKIIMU JOTOBOPA
HOpYYEHUs M Uil OCYUIECTBICHUS IpaB M OOS3aHHOCTEW NPEICTaBISIEMOIO B
OTHOILIEHUSX, SIBJSAIOUIMXCSA MPEAMETOM PETYIMPOBAHMs APYTUX OTpaciei mpasa (c
y4eToM ux ocobeHHoctel). FOpuanueckne neiicTBUS B paMKax I'paKIaHCKOIO IpaBa
MO>XHO OIIPEJENNTh KaK IPaBOMEPHBIE IEHCTBHs, HAIPaBICHHBICE HE TOJBKO HA
BO3HMKHOBEHWE, HM3MEHEHUE WIA NPEKpalleHHe TPaKJaHCKUX MPaBOOTHOIIEHUN
(cmenku), HO U UHBIX MPAaBOOTHOLIEHUI. Hanpumep, moBepeHHbI MOXKET COBEPILIAThH
IOPUINYECKUE JEUCTBUS MO NOPYYECHHIO JTIOBEPUTENS B NOCYJAapPCTBEHHBIX OpraHax,
IIPEACTABIATH €T0 UHTEPECHI B CYAE, MOJy4aTh OT UMEHU JOBEPUTENS 3apILIATY U T.J.

PacnipocTpaH€HHOCTH  J10TOBOpa IMMOPYYEHHS B TIPaKIAHCKOM 00opoTe
oOyclOBIEHa  BO3HMKHOBEHHEM  ClIlydyaeB, KOrja CyOBEKThl  Ipa)XJIaHCKHUX
MPaBOOTHOIIEHUI BCIEACTBUE PA3HBIX MKU3HEHHBIX COOBITUH (0OOJIE3HH, OTCYTCTBUS
O0COOBIX 3HAHMW B OTHENbHBIX BONpPOCAX, JIUTEIBHOIO OTCYTCTBHSI B MECTE
IPOKMBAHMUS W JIp.) HE HMEIOT BO3MOYKHOCTHM CaMU COBEpIIATh T€ WIA HWHBIE
ropunnueckue aercteus. C touku 3peHuss E.A. CyxaHoBa CyHIHOCTh JOTOBOpa
NOPYYECHHS 3aKJIIOYAETCS] MMEHHO B TOM, YTO B COOTBETCTBUU C HHUM OJIHO JIULO
IIOJIy4a€T BO3MOJKHOCTH BBICTYIIATh B KAaue€CTBE CTOPOHBI CHEIKH Yepe3 APYroe,
CHENMAIBHO YIOJHOMOYEHHOE UM Ha 3TO JIUII0?,

JloroBop MOpydYeHHs] TPUMEHSETCS B TIPAXKJAHCKOM IpPaBe HE TOJBKO MpHU
IIPEACTABUTENIBCTBE, HO TAKXE W NpU nocpeaHudectse. [lox mocpenHnyecTBoM B
OTJIMYME OT MPEACTABUTEIBCTBA CIEAYET IOHUMATh IPAKJAHCKOE IPABOOTHOILIEHHE,
B CWJIY KOTOPOTrO OJHO JIMLO (MOCPEAHMK) 32 BO3HATPAXICHHUE MO IMOPYUYEHUIO
Jpyroro juia (KJIueHTa) oT CoOOCTBEHHOTO MMEHH, HO B MHTEpECcax M 3a CUeT KIMEeHTa

COBEpIIAET JABYCTOPOHHUE CJIIETKH (IOTOBOPHI) WIIA COACHCTBYET KIHMEHTY B HX

! Tanymuna W.H. TToHATHS IIpeICcTaBUTENLCTBA U MOCPEIHAYECTBA B IPAKAAHCKOM IpaBe: CPaBHHUTENLHO-IIPABOBOM
acriexT // XKypHan poccuiickoro npasa. — 2006. — Ne 2. — C. 143.

2 Cyxanos E. A. Tlopyuenue // I'paxnanckuii kogexc Poccuiickoit ®eneparuu. Yacts Bropas. TekcT, KOMMEHTapuH,
andaBuTHO-TIpeIMETHBIN yka3atenb / mox pen. O.M. Koseips, A.JI. Makosckoro, C.A. XoxmoBa. — M., 1996. — C. 57.
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copepuieHnr. CyIIHOCTh JIOroBOpa IOPYYEHHs KaK OJHOro W3 HauOoiiee
pacnpoCTpaHEHHBIX MOCPEIHUYECKUX COINAILICHHM CBOJUTCA K TOMY, YTO CTOPOHA
(M1 e CTOPOHBI) KaKOM-TMOO TIpa’kJaHCKO-TIPAaBOBOM CHIETKU COBEpIIACT €€ He
CaMOCTOATENIBHO, & Yepe3 YNOJHOMOYEHHOIO MPEICTAaBUTENSA, KOTOPBIM OT MMEHU
CTOPOHBI COBEPILIAET TPeOyEMBbIE IOPUINIECKHE eCTBHs .

JloroBop mopy4yeHUsi B TpakJaHCKOM TMpaBe I[MHUPOKO HCHOJIb3YyeTCs s
oopmiieHus1 OKa3aHUs IOpPUAWYECKUX yciyr. [lpu okazaHUM IOPUIAWYECKUX YCIYT
OJIHOM M3 CTOPOH JIOTOBOpPA BBHICTYHAET MOCPEAHUK - MPEJACTABUTENb, TEUCTBYIOIIUN
OT 4yXOr0 UMEHHU, TO €CTh HEMOCPEJACTBEHHO CO37aBasi, U3MEHS MO0 IpeKpalas
ONpeJeNieHHble MpaBa JMO0 00s3aHHOCTH i npencrasisgemMoro. K stomy u
CBOAMTCS CYTh HOPUAMYECKUX YCIYT, IMO3BOJSIOMMX YIPAaBOMOYEHHBIM WA K€
00sI3aHHBIM JIMLIAM JOCTUraTh U3BECTHOI'O MPABOBOI0O pe3yJbTaTa 4yepe3 MOCPEICTBO

JAPYTHX JULZ,

1.3 IIpumenenue qoroBopa nopydeHus ajist 0hopMIICHUS MPEICTaBUTEIBCKUX
OTHOIIEHUH B 00JACTH IEUCTBUS OTJEIBHBIX OTPACICH MaTEpPUabHOTO MyOIUYHOTO

npasa

JloroBop mopydeHHsI PacHpOCTpPaHEH HE TOJbKO B YACTHOMNPABOBOW, HO H
nyOJIMYHO-TIpaBOBOM cdepe B myOJUUYHO-TIpaBOBOW cdepe, Npexae BCero, B
TaMO>KCHHOM, HAJJOTOBOM Y MHOM IESITEIbHOCTH.

[Ipumenenue foroBopa TmopydeHuss B cdepe JelcTBHS — OTpaciei
MaTepUaIbHOrO0 MyOJMYHOrO IpaBa HMMEET HEKUE CBOCOOpa3HbIC OTIMYUTEIIHHBIC
YepThl, KOTOPBIE CBA3aHBI C OCOOCHHOCTHIO peain3alluu IOPUIUIECKOTO UHTEpECa B
ykazaHHou cdepe. [IpaBunbHOoe (cOanaHCHUPOBAHHOE) COYETAHME YaCTHBIX U
OOIIECTBEHHBIX MHTEPECOB MPHU 3aKIIOYECHUU W WCIIOJHEHHH JOTOBOpa MOPYYCHUS

st 0o(hOpPMIICHHS TIPEACTABUTENHCKAX B3aWMOOTHOIICHUN B ITyOJIMYHO-TIPABOBOM

1 Jlopoxenko M. IO. JloroBop mOpydeHHs: TNOHSTHE, cojepXkanue, (opMa M 3HAUEHHE JIOTOBOpA MOpyYeHUs //
Bomnpocs! rymannTapusix Hayk. — 2006. — Ne 4. - C. 187-189.
2 KommeHTapuii k gyacta BTopoii I'paxmanckoro Konekca Poccuiickoit @emepanun s npeanprHAMAaTeNeli / o pes.
M.U. Bparunckoro. — M.: Hopma, 2009. — C. 906.
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chepe 003aHO HCHOJHATHCS COIVIACHO C OOILIENPAaBOBBHIMH M CIEIU(PUUESCKUMU
OTPACJIEBBIMU PUHIUTIAMH.

TamoskeHHBIH KoAekc TamoskeHHOro coro3a or 27.11.2009 r., sBasiommiics
npwioxkenueM K JloroBopy Ne 17 JloroBopy «O TamokeHHOM KoOJEKce
TaMOXk€eHHOro Ccoro3a», NPUMEHSEMBbII B TOM 4YHUCI€ Ha Teppuropun Poccuw,
MpeayCcMaTpUBAET BO3MOXKHOCTh MPUMEHEHUs AOroBopa mnopydeHus. Hampumep,
JUA, MEePEMENIANINE TOBapbl 4Yepe3 TAMOKEHHYIO T'DaHHIly, YacTO HE BIAJCIOT
HEOOXOJAMMBIMU MMO3HAHUSIMU M OIBITOM JIJIsl PEIICHUs] BO3HUKAIOIIMX BOIPOCOB U
MpaBUIBLHOTO O(GOPMIICHUS BCEX JOCTATOYHBIX JIOKYMEHTOB, UM TpeOyercs
KBaTU(UIIMPOBaHHAS TOMOIb CHEIUATUCTOB IO TaMOXXEHHOMY O(OpMIICHHUIO.
JaHHas 3amada peanu3yercs MyTeM IPUBICYEHUS TaMOXXEHHBIX IMPE/ICTABUTENEH,
OKa3bIBAIOIIMX KOMIUIEKC YCIYr IO CONPOBOXICHUIO TOBAPOB B XOJE HX
MIPOXOXKJICHUS Yepe3 TAMOXKHIO, BKJIIOYasi CBOEBpeMEHHOE 0hOopMIIEHHE JOKYMEHTOB
u npodeccuonanbHoe kKoHcynbTUpoBanue. Ctates 12 TK TC copepuT noHsitue u
OCHOBHBIC (DYHKIIMM TaMOKEHHOTo mnpeacTasurens’. Clemyer OTMETUTh, 4YTO
3a4acTyl0 Ha MPAKTUKE JOTOBOP, 3aKIIOYAEMBI MEXAY KIMEHTOM M TaMOKECHHBIM
MPEJACTABUTEIIEM HE MMEET YETKOr0 yKa3aHus Ha TO, YTO OH SBJISIETCA JOTOBOPOM
nopyuenust. OgHAKO, CyAbl MPH PACCMOTPEHUM CIOPOB, UCXOIAT M3 TOTO, YTO
COTJIaCHO 3aKJIIOYEHHOMY JOTOBOPY TaMOKEHHBIN Opokep (MpeacTaBUTENb) 00s3aH
M0 TOPYYEHUIO KIMEHTa (MpEANpUHUMATENs) M 3a €ro CcYeT COBEpIIaTh OT
COOCTBEHHOTO HMMEHH OIMepali 10 TaMOXXEHHOMY O(OpPMJICHUIO TOBAapOB U
TPAHCIIOPTHBIX CPEACTB BHIMIOJHEHUIO JPYTUX MOCPETHUUECKUX (PYHKIHMM B 001acTH
TaMOKeHHOro je1a. ClieI0BaTenbHO, pedb HAET O JOTOBOPE IIOPYIEHHUS?,

Hanoroseim kogekcom P® (mamee - HK P®) takxke mpemycMOTpeHO MpaBo
HaJIOTOIJIaTEeNbIIUKA y4acCTBOBATh B OTHOIIICHUSIX, peryJmpyeMbIX
3aKOHOJIATEILCTBOM O HAJIOTax W cOopax, uepe3 mpeactaButens. JImuHoe ydactue

HaAJIOTOINIATCIIbIIIMKA B OTHOIICHUAX, PCTYJIIMPYCMbBIX 3dKOHOJAATCILCTBOM O HAJIOrax

! Tamoxxennslii konekc TamoxeHHOTO coro3a (pex. ot 08.05.2015) (mpunoxenue k JJoroopy o TaMosKeHHOM KOJeKce
TamoxxeHHOro coro3a, npuHaToMy Pemennem MexrocynapctsenHoro Cosera EBpA3DC Ha ypoBHE I'ilaB rocyAapcTB
o1 27.11.2009 N 17) // Cobpanue 3akoHogarensctBa PP. —2010. — N 50. — Cr. 6615.
2 Cwm.,nanp.: Ilocranosnenne denepansHOro apOUTPasKHOTO cya JlanbHeBOCTOUHOro okpyra oT 14 cenrs6ps 2010 r. N
®03-6050/2010 // URL: www.consultant.ru (gara obpamenus 05.01.2016 r.)
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u cOopax, HE JUIIAET €ro IpaBa HMETh MPEJCTABUTENS, PABHO KaK ydacTHe
IIPEACTABUTENS] HE JIMIIACT HAJIOTOIUIATENbIIMKA IIpaBa Ha JIMYHOE YYacTHE B
IpeINUCaHHbIX MPaBOOTHOIICHUAX. [lomHOMouMs mnpeacraButenss o0sA3aHbl OBITH
JOKYMEHTAJIBHO TOJATBEPKICHBI B COOTBETCTBUM € HanoroBeiM KoIekcoM
Poccuiickoit ®deaeparuu u apyrumu denepaabHbIMUA 3aKOHaMH. J{1s JaHHOM Iieinu
MO’KET OBITh IPUMEHEH J1I0TOBOP MOPYUECHUS.

Hamoroseiii xonexc Poccuiickorn ®enepanunn HE yYUTBIBAET BO3MOXKHOCTH
yIUIaThl HaJora 3a HaJOroIUIaTEeNIbLIMKAa 32 CYET COOCTBEHHBIX CpPENCTB
npeacraBurelst. M3 3Toro MOKHO CIIeNaTh BBIBOJ, YTO MPEACTABUTEND, IEUCTBYS I10
JIOTOBOPY TMOPYYEHHs, BIIPaBE HCIOJHHUTH OOS3aHHOCTh HAJIOTOIUIATENbIIMKA II0
yIUIaT€ Hajora JMUIb B YacTH MpPEAbSIBICHUS MPEACTABUTEIEM HAJIEXKAIIETO
nopy4eHus: B 0aHK (OrpaHUYEHHE B3aMMOOTHOUIEHUH MO MOPYYEHHUIO B MYyOJIUYHBIX
nemsix). Ilpu sToM muaTe)xHOe NOpyYEHUE Ha YIJaTy Hajora JOJDKHO OBITh
IOpEIbsBICHO B OaHK, B KOTOPOM OTKPBIT CYET HAJOTOIUIATENbIINKA U C KOTOPOIO

OYZIET CAENaHO MEPEYNCIICHIE COOTBETCTBYIOMIEH CyMMBI Hajora’,

1.4 IIpumenenue qoroBopa nopydeHus st 0hopMIIECHUS MPECTaBUTEIBCKUX

OTHOIIEHUH B cdhepe 3alUThl TPAKIAHCKHUX MPaB B Cy1€OHOM MOPSJIKE

B camoM 1mmpokoM CMBICIIE TPEACTAaBUTEIBCTBO -  JICSITEIBHOCTH
MPEACTABUTEINSI OT UMEHU U B UHTEPECAX MPECTABISIEMOTO Mepe]] TPETbUMH JINLIAMMU.
3anIUTUTEIBHBIN XapaKTep JEATeIHbHOCTH B OOIIEM MpeArnoJiaraeTcs, HO HE Bceraa
CUMTAETCA HY>KHBbIM. B 0COOEHHOCTH SICHO 3TO MMEET MECTO OBITh MPU peau3aluu
TaKoTo BUJA MPEACTABUTENIbCTBA, KaK 3aKOHHOE MPEICTABUTEIBCTBO, MPU KOTOPOM
MPE3IOMUPYETCS, YTO 3aKOHHBIN MPEICTABUTEb OCYIIIECTBIISET CBOIO ACSTEILHOCTD B
WHTEpecax MPeACTaBIIEMOro, €Clii He OyeT MOATBEPKICHO 00paTHOE.

@aKT, 4TO OCHOBHOE KOJIMYECTBO BHUJIOB JIESITEIBHOCTH OMNPEACISIETCS B

3aKOHOOATCIbCTBEC qcpe3 TCPMHUH «MPECACTAaBUTCIILCTBOY, O3Ha4acT

!CaitdpyrmuuoB A. A. JloroBop mopyueHus B TpaxkaaHCKoM IpaBe Poccuiickoit @eneparuu: asToped. auc. ... Kas.
opu. Hayk. — Kazans, 2006. — C. 18-20.
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BOCTPEOOBAHHOCTH, PACIIPOCTPAHEHNE U YHUBEPCATIbHBINA XapaKTep UMEHHOW JaHHOU
(bOpMBI AESTETHHOCTH.

[IpodeccrnonanbHOE IOPUIUIECKOE MTPEACTABUTENBCTBO KaK BUJl FOPUIAUECKON
MOMOIIM HanOoJiee TOJIHO ypPeryJupOBaHO 3aKOHOM, YTO OOYCIIOBJICHO OCOOCHHOMU
3HAUYMMOCTBIO TIepe/laBaeMbIX MoiaHOMouMi. HOpuaudyeckoe mpeacTaBUTENbCTBO
oopMIIsieTCsT JOTOBOPOM TMOPYYEHUS, JOBEPEHHOCTHIO, OPIIEPOM HOPUAMYECKOU
KOHCYJIBTAIINH, & TAK)KE MOXKET BHITCKATh HEMOCPEICTBEHHO U3 3aKOHA.

E.C. Jlro6oBeHko BwiensieT Takue (opmbl (COCOOb) KBAIM(DUIIMPOBAHHON
IOPUINIECKON TIOMOIIM, KaK TPOIEAypHOE MPEICTAaBUTEILCTBO - Ha MOCYICOHOM
CTaJMu, ¥ IIPOLECCYAIBHOE - MPH CYAeOHBIX CIIOPaX BO BCEX CYAONPOM3BOACTBAX .

Crnenyer OTMETUTh, UTO MOBEPEHHBIM B MPEJACTABUTEIBCKUX OTHOIICHUSX B
cdepe 3ammThl TPAKTAHCKUX TMPaB BBICTYIIAET, PEXKIE Bcero, aaBokat. [Ipu 3Tom
«aJIBOKATCKUI» TOTOBOP MOPYUYECHHS 110 CBOEMY DJIEMEHTHOMY COCTaBY B HEKOTOPOU
CTENICHU OTJIMYAETCS OT HWHBIX TMOJOOHBIX JIOTOBOPOB. AJBOKAT HMMEET IIPABO
MPEACTABIATh  HMHTEPECHl  JIOBEPUTEIS B YaCTHOMPABOBBIX  OTHOIICHHSIX:
IpaKJaHCKUX, CEMEUHBIX, TPYAOBBIX U T.I. [loapasymeBaeTcs, 4To LENbIO TAHHOTO
BHJIa aJBOKATCKOW JESITCIIBHOCTH SBIISICTCS TAaKXKE 3alldTa TpaB M 3aKOHHBIX
WHTEPECOB, XOTS B OOJbIIEH CTEMEHH MOCPEICTBOM MHPHOTO YPETYIHPOBAHUS
BO3HUKIIIETO cIopa, 0e3 oOpamenust B cya. [IpemorBpaieHne cyneOHBIX CIOPOB
CUHMTACTCS] JICTATbI0 OKa3bIBAEMOUW aJBOKATOM HOPHIAMYECKOW ITOMOIIH, IMOTOMY
anaBoKaT o00s3aH 3a00TUThCS 00 YCTpPAaHEHHH BCEro, YTO MEIIAET MHPOBOMY
COTJIAIICHHIO?,

O06o03HauCHHBIA BHUJl aJIBOKATCKOW JEATETLHOCTH MOXKET OBITh YCIOBHO
MPEACTABICH TaK: «JIOBEPHUTENIb - aJBOKAT - YAacCTHOE JMIO (TpaKJaHUH JHOO

opranuzanus)». JanpHelmas nuddepeHunanuss JaHHOTO BHUJA HAXOJUTCS B

! JTro6oBenko E.C. KOHCTUTYIMOHHOE NPaBO Ha MOJTyYeHHUe KBAIM(PUIMPOBAHHON IOPUIMUECKON MOMOIIM U MEXAHH3M
€ro rapaHTHpOBaHUs: POCCUHCKHN 1 3apyOeXHBII onbIT: ABTOpEed. ANC. ... KaHA. Iopua. Hayk. M., 2008. — C. 18.
2 Cypososa K 1O. TonsTue u Buasl NpoecCHOHANILHOTO HNpeCTaBUTENLCTRA afBoKkaTa // Anpokar. - 2015.- Ne 3. — C.
13.
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3aBUCUMOCTH OT IOPHIMYECKOTO XapaKTepa MOpPYy4YeHUs W BbIOOpA HYKHBIX CPEJICTB
IS €70 UCTIOJNHEHHMs .

[TonHOMOUMST TPENCTABUTENST HAXOASATCA B TECHOW CBSI3U C XapaKTEpOM
MOPYYEHHUS, U 3TO HAXOAUT OTPAKEHHUE KAK B MPOLECCYaATIbHOM 3aKOHOJATEJIbCTBE,
TaK ¥ B 3aKOHOJATEIhCTBE 00 aaBokarype. OTIENbHBIMU BUJAMHU JEATEILHOCTH
aZBoKaTa SBISIIOTCA KOHCTUTyuHoHHOe (B Koncturyuuonnom Cyne PO®),
IrPAKJAHCKOE U aIMUHHUCTPATUBHOE (B cyAax OOIIEH IOPUCAMKUINN U apOUTPAKHBIX
Cylax) W  yrojoBHoro (B cydax oOIIed  IOPUCIUKIIMU), TpeTehcKoe
IPENCTABUTEIBCTBO?,

Cornacno ct. 25 ®@enepanbHoro 3akoHa oT 31 mas 2002 r. «O0 aaBOKaTCKOM
JEeSATENbHOCTH U aiBoKarype B Poccuiickon denepaunn» aaBokar, NpeICcTaBIISIOIINAN
MHTEPECHl JIOBEPUTENIS, UMEET MPaBO Ha MOJyYEHHE OT HEro BO3HATPAXKJICHUS Ha
YCIOBHSX, TIPELYCMOTPEHHBIX COTNIAIEHAEM 00 OKa3aHUH FOPUITIECKUX YCIIYT ,

[IpaBo agBOKaTa Ha BO3HArpakJACHUE U KOMIICHCAIIUIO PACXO/I0B, CBSI3aHHBIX C
WCIIOJTHEHUEM TOPYYECHUSI, HE MOXET OBbITh MEPEyCTYIUICHO TPEThUM JIMIaM B
OTCYTCTBHH 0COOOI0O COIJIACHS HA TO JOBEPUTENS”,

OuyeHb 4acTO CTOPOHBI JIOTOBOpA MOPYYEHUS, OTOBapUBasl yCJIOBUS BBIIIIATHI
BO3HArpaXKJICHUSI, IPUMEHSAIOT TOHOpAp ycrnexa, IPyTMMH CIOBaMHU CTaBST OIUIaTy B
3aBUCHMOCTH OT JOCTHYKEHHUS KOHKPETHOTO PE3yJIbTaTa IIOBEPEHHBIM .

B undopmanmonnom nuceme Ne 48 Bricmii Apoutpaxkusiii Cyn Poccuiickoit
denepanuu ykasall, 4TO «HE TOJJICKHUT YAOBIETBOPEHUIO TpeOOBaHWE UCIIOJHUTEIS
O BBITIJIATE€ BO3HATPaXIEHUSI, B CIydae €Clu 3TO TpeOoBaHUE HCTEl 0OOCHOBHIBACT
YCJIOBUEM JIOTOBOPA, CTaBSIIUM pa3MeEp OIUIATHI YCIYT B 3aBUCUMOCThH OT PEIICHUS

cyla J1ubo ToCcyAapCTBEHHOTO opraHa, KoTopoe Oyaer mpuHsTo B Oyaymiem. Torna

pasMEp BO3SHArpaXXACHUA AOJDKCH ONPCACIIATLCA B IIOPAAKE, IPEAYCMOTPCHHOM CT.

! Cemensxo M.E. YuacTue ajBokaTa B ajbTEPHATUBHOM Ppa3PEIICHAH CIOPOB W IIPUMUPHTENLHBIX HPOLEAYpax:
aBToped. Auc. ... KaHM. opul. Hayk. M., 2010. — C. 12.
2 Cypososa K.10. TTousTre u BUIBI TPOPECCHOHATBHOTO MPEICTABUTENLCTBA aqBokaTa // Ansokar. - 2015.- Ne 3. — C.
14.
3 denepanbupiit 3akoH ot 31.05.2002 N 63-®3 (pen. ot 13.07.2015) «O6 aBOKATCKOIi JESTENLHOCTH U aIBOKATYPE B
Poccuiickoit ®eneparumy» // Poccuiickas razera. — 2002. — N 100. — 05 utons1.
‘Caiipyrnunos A.A. TIpuMmeHeHHe JOTOBOpa MOpY4eHHs Jyis O(QOPMIIEHHS MNPEICTABUTENLCKMX OTHOINEHUH B
rpaXKJIaHCKOM Tpoliecce // ApOUTpaxxHbIii 1 rpakaanckuii mpouecc. -2006. - Ne 7. — C. 33-35
STxauenxo I'. Tonopap ycrnexa 1o gorosopy nopydenus//Tpynosoe npaso. - 2015. - Ne 8 — C. 4-9.
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424 Tpaxmanckoro kojekca Poccuiickoit ®Deaepammu, ¢ ydeToM (pakTuyecku
COBEPIIEHHBIX UCTIONHUTEIEM AHCTBHM (IeATeNbHOCTH)» .

[Ipesunuym Breicmiero Ap6utpaxknoro Cyaa Poccuiickoit denepanuu B m. 6
uHpopMarmonHoro mucbMa Ne 121 «O030p cyaeOHOIl MpakTUKKA MO BOMPOCAM,
CBSI3aHHBIM C paclpeeleHUEM MEXy CTOPOHAMH CyAEOHBIX PacXoJ0B Ha OIUIATY
YCIYT aJABOKATOB WU APYTUX JIMI, BBICTYHAKOIIMX B KA4ECTBE MPEICTABUTEICH B
apOUTpaXKHBIX CyJax» CAeNall CIEAYIOIINE BBIBOBI:

«...Ilpu BbIMIaTE NMPEACTABUTENIO BO3HATPAXKICHUS, 00S3aHHOCTD 10 yIIaTe U
pa3Mep KOTOpOro ObTM OOYCIOBIEHBI HCXOJOM CyneOHOro pa30upaTeinbCcTBa,
TpeOOBaHHE O BO3MELIEHUU CYJIEOHBIX PACXOAOB MOJJICKUT YIOBIETBOPEHHUIO C
Y4ETOM OLIEHKH X Pa3yMHBIX IPEJIEIIOB.

Takum oOpa3zoM, JJIsi BO3MEUIEHUsS] CYAEOHBIX PAacXoJOB CTOPOHE, B MOJIb3Y
KOTOpPOW MPUHAT CyNeOHBIM aKT, 3HAUEHUE MMEET €IMHCTBEHHOE OOCTOSATENbCTBO:
IIOHECEHBI JIM HaJUIeKalle pacxoabl. BHe 3aBucuMocTu OT crocoba onpeaeneHus
pa3Mepa BO3HarpaxaeHus (moyacoBasi OIliaTa, 3apaHee KOHKpETHas TBepAas cyMma
roHopapa, aOOHEHTCKas IU1aTa, MPOIEHT OT LIEHbl CKA) U YCJIOBUN €ro BBIIIATHI (K
IIPUMEPY, TOJBKO B CIIy4ae MOJIOKHUTEIBHOIO PELIEHUs B IMOJIb3Y JAOBEPUTENS) CYI,
B3bICKHMBAsi (PAKTUUECKH TIOHECEHHbIE CYIEOHbIE pacxoibl, pacLUEHUBAET HX
pa3syMHBIE IPEENb»?,

Konctutynmonnsii Cyn Poccuiickont @enepanuu B [locranoBnenun ot 23
saaBaps 2007 r. Ne 1-IT B n. 3.3 mosiCHUIL, 4TO «...BKJIIOUEHHE K€ B TEKCT AOTOBOPA O
BO3ME3JHOM OKa3aHWM TPABOBBIX YCIYr YCIOBHS O BBIIUIATE BO3HArPaXIACHUS B
3aBUCUMOCTH OT C€amoro (akTa MPUHATUS MOJIOXKUTEIBHOTO [JIs MCTIA pEelIeHUs
CyJla pacxXOOUTCS C OCHOBHBIMM HayaJlaMH TPaXKIaHCKOTO 3aKOHOJIATEIbCTBA,
JOMYCKAalOUMMU CBOOOAY CTOPOH B OINpPENENICHUH JIFOOBIX YCIOBUN J10rOBOpa, €CIH

OHM HE MPOTUBOpEYAT 3aKoHoJarenbCcTBY (M. 2 cT. 1 I'paxkmaHckoro Kojekca

! Uupopmanmnonnoe nucemo Ipesuanyma Briciero Apoutpaknoro Cyna Poccuiickoit ®enepaunn ot 29 ceHtsops
1999 r. Ne 48 «O HEKOTOpBIX BOIpocax CyneOHOM NMPaKTHKN, BOSHUKAIOUIUX TIPH PACCMOTPEHHH CIIOPOB, CBSI3aHHBIX C
JIOTOBOpaMH Ha oka3zanue yciyr» // Bectiuk BAC P®. - 1999. - Ne 11.

2 Undopmanuonnoe muckMo Ilpesunuyma Beicuiero ApGutpakuoro Cyna Poccuiickoit @eneparuu ot 05 nekadps
2007 r. Ne 121 «O030p cyneOHOM NPaKTUKH IO BOIPOCaM, CBS3aHHBIM C PAcCHpeleNICHHEM MEXJIy CTOPOHAMHU
CyneOHBIX pPacxXoJOB Ha OIUIATy YCIyr aJBOKATOB M HWHBIX JHMI, BBICTYNAIONINX B KadeCTBE IPEJCTaBHTENCH B
apoutpaxusix cynax» // Becthuk BAC P®. - 2008. - Ne 2.
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Poccuiickoit @enepanuu), Tak KaKk B 3TOM ClIy4ae 3TO O3HA4YaeT BBEJCHUE JIPYToro,
HE MPETyCMOTPEHHOIO 3aKOHOM, IIpeaMeTa I0roBopa. Takke, B JTaHHOM Cily4yae He
YUHUTBIBAETCS, YTO MO CMbICHy II. 1 cT. 423 I'paxxkmaHckoro koxekca Poccuiickoii
®enepanyu orJiaTa Mo JOrOBOPY 3a OKa3aHHME MPABOBBIX YCIYT, KaK U MO JTO00OMY
BO3ME3IHOMY JIOTOBOPY, IIPOU3BOIUTCS 34 MCIIOJHEHHUE CBOUX 00SI3aHHOCTEMN. .. » ™.
CrnenoBaTenbHO, HAa OCHOBAaHMM BBINIEU3JIOKEHHOIO MaTepualia CIEeIyeT
CIENaTh BBIBOJ CJIEAYIOLIETO XapakKTepa: JOroBOP MOPYYEHUS — 3TO COIJIALIEHUE, B
CJIEICTBUE KOTOPOTO MOBEPEHHBIN 0053yeTCsl OCYLIECTBUTh OT IMEHU M 3a CPEJICTBA
JIOBEPUTENSL OIPEIEICHHbIE opuandeckue acucteus. [lo cBoer mpupome AOTroBoOp
NOpy4YeHUs: 00JanaeT TakKUMH IOPUIWYECKHMMH XapaKTEPUCTUKAMH: JTOTOBOP
NOpPYUYEHUSI — KOHCEHCYaJIbHbIN, BO3ME3IHBIN MO0 0€3BO3ME3IHBIN, ABYCTOPOHHUM,
JOTOBOPY TMOPYYEHHUS MNPUCYII JIMYHBIA Xapakrep. CTOpOHaMHM 3TOro AOrOBOpa
BBICTYIIAIOT JOBEPUTEDb U IIOBEPEHHBIN. /I0rOBOp NMOPYyUYEHUS MOKET IPUMEHATHCS B
chpepe MNpPUMEHEHUS MaTEpPUAJBHOTO M NPOLECCYaJbHOTO TIpaBa, a TaKkKe

peryjmpoBaTb 4aCTHO-IIPABOBLIC U HY6J'II/I‘-IHO-HpaBOBBI€ OTHOIICHMUA.

Mocranosnenne Koncturyunonnoro cyma Poccuiickoit ®@enepamun ot 23 smsaps 2007 r. Ne 1-I1 «Ilo geny o
MPOBEpPKE KOHCTUTYLUMOHHOCTH mojoxkeHui m.1 c1.781 I'paxknanckoro kopekca Poccuiickoit @enepanuu B CBS3M C
XKajiobaMu 001IecTBa C OTPaHNIEHHON OTBETCTBEHHOCTHIO «ATEHTCTBO KOPIOPATUBHON OE30MIaCHOCTHY» W TPaXKTaHUHA
B.B. Makeesa // Bectuuk Koncrurynuonuoro Cyna PO. — 2007. - Ne 1.
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2 OJIEMEHTBI JOT'OBOPA IIOPYUEHUMA. UCITOJIHEHUE U ITPEKPAIIIEHUE
JTOTI'OBOPA TTOPYYEHUMA

2.1 ®opma noroBopa nopyueHusi. [lonsTie v 3HaYEHUE TOBEPEHHOCTH

ITockonpky B 1. 49 I'paxkmanckoro kojaekca Poccuiickoir Penepanuu
OTCYTCTBYIOT yKa3aHHsl OTHOCHUTEIbHO (OpMBbI JIOTOBOpa MOPYYEHHUS, 3]1eCh
IpUMEHSIOTCS noaxoAsuye npeanucanus § 1 ri. 9 u . 28 paxkgaHckoro Kojekca
Poccuiickoit q)ez[epauuul.

Ha npaktuke Hambosiee 4acTO AOTOBOP MOPYYEHHUS 3aKIIOYAIOT B MPOCTOM
nucbMeHHON ¢opme (ct. cr. 158, 160, m. 1 cr. 161 I'pakmanckoro Kojekca
Poccuiickoit @eaepanun).

[Ton mpocToit muckMeHHOUM (opMoOIl JOrOBOpa CieayeT MOHUMATh KaK OJUH
JOKYMEHT, COCTAaBJIEHHBIH W TMOJNHUCAHHBI CTOPOHAMHM, TaK M HECKOJIbKO
B3aMMOCBSI3aHHBIX JIOKYMEHTOB (1. 2 cT. 434 ['paxxmanckoro kojekca Poccuiickoit
deneparun).

[lucemenHass ¢gopMa JOroBopa CUMTAETCS COOJIIOJICHHOW, B Cllyd4ae €eciu
MACbMEHHOE MPEIJIOKEHUE 3aKJIIOYUTh J0roBOp (odepra) MPUHATO B MOPSJIKE,
npeaycMoTpeHHoM 1. 3 cT. 438 I'paxxmanckoro kojekca Poccuiickoit denepanuu
(akmenT), TO €CTh IyTEM COBEpIIEHUS JIMIIOM, MOJIYYUBIIUM OQEpTy, B CPOK,
YCTAHOBJICHHBIN JJIsI €€ aKIIeNTa, JCUCTBUNM MO UCIOJHEHUIO MPEANUCAHHBIX B HEU
YCIJIOBUI JTIOTOBOpa (HampuMep, yIjiaTa COOTBETCTBYIOIIEH CyMMBI U T.II.), B Cllydae
€CJIM JIPYroe€ HE MPEeayCMOTPEHO 3aKOHOM, APYTMMU IMPABOBBIMU aKTaMHU WJIH HE
yKa3aHo B odepre.

Hapymenne nucbMeHHOW (OpMBI JIMIIIAET CTOPOHBI MpaBa B ClIydae cropa
CCBhUIAThCS B MOJTBEPKICHUE CHICIIKU U €€ YCIIOBUI Ha CBUICTEIILCKUE MOKA3aHUSs, HO
HE JIMIIAET UX TpaBa MPUBOIUTH MMCbMEHHBIC U JpyTHE J0Ka3aTenbcTBa (1. 1 cr. 162
['paxxnanckoro xkoaekca Poccuiickoit denepanniv) U HEe BIICUET HEACHUCTBUTEIIBHOCTH
JIOTOBOpa, €ClM B Cilydae Jpyroe HE YCTAHOBJICHO 3aKOHOM JIMOO COTJIAIIEHHEM

cTopoH (1. 2¢T. 162 I'paxxnanckoro koaekca Poccutickoit denepanym).

! Tpaxpanckoe npaso: Yue6uuk. Tom 2 / Tlox pen. A.IL. Cepreesa. - M.: IIpocnekr, 2011. — C.589.
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HotapuanbHoe ynocToBepeHHe JOroBOpa TMOPYYCHHsSI HEO0O0s3aTeIbHO, HO
MOXET OBITh OCYIIECTBIEHO IO COTJAICHWI0 CTOPOH. Torja HapylieHHue
HOTapuajabHON (OPMBI JOrOBOpa IOBJEYET €ro HUYTOKHOCTH (mm. 2, 3 cr. 163
['paxnanckoro kogekca Poccuiickoit @denepanyn).

Hotapuyc ynoctoBepsieT JOBEPEHHOCTH OT UMEHH OJHOTO JMOO HECKOJIBKUX
JIUII, Ha UMSI OJTHOTO JIMOO HECKOIBKHUX JIHUII.

B memsix yaocToBepeHHMs TOBEPEHHOCTH HOTAPUYC YCTAHABJIMBAET JINYHOCTH
OOpaTUBIIUXCS 3a COBEPIICHHEM HOTAPUAIBLHOTO JEHUCTBUSI TpaKJaHUHA, €ro
MPEACTABUTEIIS TUO0 MPEICTABUTENS IOPUANUYECKOIO JIMIA. Y CTAaHOBJIEHUE JTUYHOCTH
BBITIOJTHSICTCSI HA OCHOBAHUM MacnopTa JMOO WHBIX JOKYMEHTOB, HMCKIIIOUYAIOIINX
J00bIE  COMHEHHS OTHOCHUTENBHO JIMYHOCTH YKa3aHHBIX TPaKJaHWHA, €ro
IpeACTaBUTENS JTMO0 MPEICTABUTENS IOPUIMYECKOTO JIMIal,

OcobenHocThl0  0GOpMIIGHHUS ~ OTHOUICHUW  TOPYYEHUS  CUMUTAETCS
YCTaHOBJICHHAs] OO0S3aHHOCTH JIOBEPUTENS BBIJIaTh TOBEPEHHOMY JIOBEPEHHOCTD
(IOBEpEHHOCTH) HAa COBEPIICHHE HOPUAMYECKUX JACHCTBUM, MNPETyCMOTPEHHBIX
noropopoM mopydenust (m. 1 cr. 975 [I'pakmanckoro kojaekca Poccuiickoi
deneparun). VckioueHrue COCTaBISAIOT clydau, MPeyCMOTPEHHbIE a03. BT. . 1 CT.
182 I'paxxnanckoro konekca Poccuiickoit deneparum.

I[Io cBoen HOpPUOAUYECKOW TIIPUPOAE BblJAYa JOBEPEHHOCTH CUMTAETCS
OJTHOCTOPOHHEH caenkoil npenacrasisieMoro (goseputens). B ct. 185 ['paxxmanckoro
koznekca Poccuiickorn ®enepanuu JOBEPEHHOCTb OIPEAEISIETCS KaK MUCbMEHHOE
YIOJIHOMOYKE, BbIJIaBA€MOE€ OJHUM JIUIIOM HWHOMY JIMILy JIMOO WHBIM JUIAM s
MPEJCTABUTENILCTBA MEpe]] TPETHUMHU JIUILIAMHU.

CrnenoBarenbHO, C OJHOM CTOPOHBI, BblJaya JOBEPEHHOCTH — 3TO
OJIHOCTOPOHHSISI ~ CAEJNKa  TpEACTaBiseMoro  (JOBEepUTENsl) 1O  HAJCICHUIO
MOBEPEHHOr0 (TIPEACTaBUTENA) MOJHOMOYMEM, T. €. YINOJHOMOYHMBAIOUIAsA €ro Ha
MPEACTABUTENIBCTBO, a C JIPyrOd CTOPOHBI HEMOCPEJICTBEHHO JIOBEPEHHOCTD

IpeacTaBisgeTr CcoOOM MNHCBMEHHBIM JOKYMEHT, TIOCKOJIbKY 3aKOH MPU3HAET

1 OcHosbl 3akoHOmaTeNbCTBa Poccuiickoit ®enepauu o HoTapuare: yreepxkaeHsl BC Poccuiickoit ®enepanuu 11
tdespans 1993 r.: mo coct. Ha 30 maprta 2015 . // Poc. ra3. — 1993. — 13 mapra.
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VCKJIFOUUTEIBHO MUCbMEHHOE YIOJHOMOYHUE, T. €. JOBEPEHHOCTh HE MOXKET HMETh
yCTHOM (pOpMBEI.

TexcT JOBEpEHHOCTH JOKEH ObITh HAIMCAH MOHSITHO U YETKO, OTHOCSIIIHECS
K COAEP>KAHUIO JOKYMEHTA YUCjla U CPOKU 0003HAUEHBI XOTsI ObI OJIMH pa3 CIIOBAMH,
a HAaMMEHOBAHUS IOPUINYECKUX JIMI — B OTCYTCTBHUM COKPAUIEHUW, C yKa3aHUEM
aapecoB ux opraHoB. Pamuiny, UMEHA M OTYECTBA Tpa)xJaH, aJpec HUX MecTa
YKUTEJIbCTBA JOJDKHBI OBITh HAMMCAaHBI MOJTHOCTHIO. HoTapuyc MOMKEeH pa3bsiCHUTH
JIUIYy, COBEPLIAIOIIEMY JOBEPEHHOCTh, COAEPKAHUE M 3HAUYEHHUE IMPEICTABICHHOTO
MM TPOEKTA JOBEPEHHOCTH U IIPOBEPHUTH, COOTBETCTBYET JIM €r0 COJEpPKAHUE
peaJbHOMY HAaMEPEHUIO JAHHOTO JIMIla U HE MPOTUBOPEYUT JU OHO TPEOOBAHUSIM
3aKOHa.

[To TpebGoBaHUIO cyna HOTapUyC MPEIOCTABIAECT CBEACHUS O COBEPIICHHOM
HOTapUAILHOM JEeHCTBUMZ,

JIOBEpEHHOCTh MOKET OBITh BBbIJIaHA TOJIBKO JI€ECTIOCOOHBIM TpakKJaHaM,
HECOBEPIIICHHOJETHHUE JIMI[a W OrPaHUYEHHO JIEECIIOCOOHBIC BIIPABE BBIIATH
JIOBEPEHHOCTH TOJIBKO HAa COBEPIICHUE MEJIKUX OBITOBBIX CHENIOK, WM C COIJIACHS
CBOMX 3aKOHHBIX MPEACTABUTEIECH, TOTICUUTEIEH.

JIOBEpEHHOCTH OT MMEHU MAJIOJIETHHUX M MMEHH HEJEeCIOCOOHBIX Tpa)<aaH
UMEIOT TPaBO BBIJABaTh TOJBKO WX 3aKOHHBIC MPEACTABUTEIM — POJIUTEIH JIMOO
CIIEMAIbHO Ha3HAYECHHBIE ONIEKYHBIC.

Kak cnenyer u3z wHopm I'K P®, cama mo cebGe BbImaua JOBEPECHHOCTH
MPEICTABUTEIIO HA COBEPUICHHUE ONPEAECIIEHHBIX B HEM JEUCTBUI, 10 CBOEH MPABOBOM

IIPUPOJIE SIBISAACH OJHOCTOPOHHEH CHEJKOW, COBEPIIAETCS M0 YCMOTPEHUIO

MPEACTABIIIEMOr0 HAa CBOM CTpax M pUCK. B ciaydae oTCyTCTBUS MEXAY CTOPOHAMHU

! Hessromuna E.JI. HoBemisl MHCTUTYTa NpeJCTaBUTENLCTBA B I paxaaHckoMm kojekce Poccuiickoit ®enepanuu //
Bectauk Omckoro yHusepcurera. Cepus IpaBo. — 2013. - Ne 4. — C. 85-93.
2 OCHOBBI 3aKOHOJATENBCTBA Poccuiickoit ®enepanuu o Hotapuare: yrBepxkaeHsl BC Poccuiickoit denepaunu 11
¢espaist 1993 r.: mo coct. Ha 30 mapta 2015 r. // Poc. ra3. — 1993. — 13 mapra.
3 Hessromuna E.JI. HoBeswisl MHCTUTYTa NpeJCTaBUTENLCTBA B IpaxaaHckoM kojekce Poccuiickoil Menepauuu //
Bectuuk Omckoro yruBepcurera. Cepus [paso. — 2013. - Ne 4. — C. 85-93.
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COTJIALICHUSI  JIOBEPEHHOCTh HE SBIAETCS OCHOBAaHMEM K BO3HUKHOBEHUIO
00S3aHHOCTEN y IIPEACTABUTENS IIEPE JOBEPUTENIEM .

[To BbITIOJIHEHUU TTOPYYEHUS TMOO MPHU MPEKPALIEHUU JOTOBOPA MOPYUEHUS JI0
€ro HCMOJHEHHS TMOBEPEHHBIN JOJDKEH 0€3 MPOMEMJICHHUS BO3BPATUTH JOBEPUTEIIO
JIOBEPEHHOCTD, CPOK JICHCTBHSI KOTOPOIl HE HCTEK?,

C 1 centsa6ps 2013 romga @enepanpubiM 3akoHOM OT 07.05.2013 1. Ne 100-D3
«O BHeceHMM U3MEHEHMWH B mojpasjaenbl 4 u 5 pasnena | yactu nmepBoil U CTaThIO
1153 wyactu Ttpetheit ['pakmanckoro kojekca Poccuiickori deneparnuu» Obliia
BBeJeHa HoBas crarths 188.1 I'paxpanckoro xkoaekca P®, mnocsiieHHas
«BE30T3BIBHOM JOBEPEHHOCTU»,

Ho 1 centsi6ps 2013 rona qoBEpEeHHOCTh UMeEIa BO3MOKHOCTh OBIThH B JIF000M
MOMEHT OTO3BaHa JoBeputTesieM. [loToMy HMHCTUTYT O€30T3bIBHOM JOBEPEHHOCTH
CUMTAETCA COBEPUICHHO HOBBIM, paHEE HE 3HAKOMBIM  OTECYECTBEHHOMY
3aKOHOAATENbCTBY. be30T3bIBHAst JIOBEPEHHOCTb MOXKET HMETh MECTO B
omnpenesieHHoW cdepe, CBSI3aHHOW ¢ MPEANPUHUMATEIIBCKON ESATEILHOCTHIO H
UCKIIIOUUTENTFHO B IEJIAX  HCHOJHEHUs JMOO  oOecredyeHus: HUCIOJHEHUS
00s13aTeNbCTBA, TMPEACTABIIEMOTO Iepe] MpeJCcTaBUTENeM JuOO JHIlaMU, B
MHTEPECaX KOTOPHIX AEHCTBYET IPEICTABUTEND

Crnenyroniue Juiia BIpaBe BbIATh OE30T3bIBHBIC IOBEPEHHOCTH:

1. HEeKOMMepUecKue IoPUINIECKue JIuIa,

2. UHAVUBUTyaIbHbIE TPEANPUHUMATEIIH.

[Ipu 3TOM CclieayeT OTMETUTh, UTO TEPMHUH «O0€30T3hIBHAS JOBEPEHHOCTHY) HE
O3HayaeT, 4YTO JaHHAas JOBEPEHHOCTh HHKOI/IA HE HMEET BO3MOXXHOCTH OBITh

oTMeHEHHOW. OCHOBaHUSI OTMEHBI MOTYT COJEPKaThCA B CAMOI JOBEPEHHOCTH.

! Mocranosnenne Apburpaxsoro cyaa Boctouno-Cubupckoro okpyra ot 01.12.2010 r. mo meny Ne A74-1014/2009
«ITo ncky OO0 «Canaropuit Hlymenckuit» k UIT Tuxonos A.H. URL: http://kad.arbitr.ru/Card/9df00d03-dd2c-489c-
8ee3-62612408114b (mara obpamienus 19.10.2015 r.)
2 M'paxnanckuii koseke Poccuiickoiit @eneparuu (dacts Bropas) ot 26.01.1996 N 14-®3(pen. ot 29.06.2015) // Poc.
rasz. — 1996. — 06 nex.
% O BHeceHnn u3MeHeHuH B nojpasaensl 4 u 5 pasuena | yactu nepBoi u crateio 1153 yactu Tpetheii ['pakaanckoro
kozekca Poccuiickoit @enepanmu: Gpenepanpublii 3akoH oT 07.05.2013 . Ne 100-®3 // Poc. razera. — 2013. — 13 mas.
4 TleryxoBa A.B. Be3orsbiBHas noBepennocts // Bectauk Husxeropoackoro yausepcurera um. H.M. Jlo6aueBckoro. —
2014. - Ne 3. — C. 224-227.

27



Opna u3 npobseM KacaeTcsi COOTHOILIEHHUS CPOKa JTOBEPEHHOCTH U JIOTOBOpa
nopyuyeHus. B Hacrosiee Bpems B 3aKOHOJATEIBCTBE OTCYTCTBYET CPOK, B TEUCHHE
KOTOpPOTO JIOBEPEHHOCTh IOCJIE 3aKJIIOUEeHMsI JOTOBOpa JIOJKHA ObITh BBbIJIaHA, a
TaKXKE€ HE PErNIAMEHTHUPYIOTCS BOIPOCHI, KAaCAIOIIMECS IOCIHEACTBAM, KOTOPBIE
BO3HMKAIOT, €CJIM JIOBEPEHHOCTH BbIJIaHa HE ObLIIA.

HecmoTpss Ha B3auMOCBSI3b JOBEPEHHOCTM M JIOTOBOpa IOPYYEHUS,
MPEJICTABISACTCSA, 4YTO JIOTOBOP IOPYYEHUS  BBICTYNAECT  CaMOCTOATEIbHBIM
OCHOBAaHHWEM BO3HUKHOBEHUS IMOJHOMOYMI MPEACTABUTEINS, TOATBEPKICHUEM 3TOTO
apigercs cr. 975 'K P®. Cneayer npu3HaTh, 4TO IOTOBOP MOPYUYEHUS, CONEPKUT B
cebe Te JIEMEHTHI, KOTOPBIE SIBJISIIOTCS 00sA3aTEeIbHBIMU JIJIs1 JOBEpeHHOCTH (CcT. 185
'K P®), HO nipu 5TOM COJEPKUT U UHBIE TOJIOKEHHS, CBOMCTBEHHBIE YK€ CaMOMy
JIOTOBOPY NOPYYEHHUS (LI€HA YCIYT, OTBETCTBEHHOCTh CTOPOH U Jp.), MOKET 3aMEHUTh
caMy JOBEPEHHOCTB.

JloroBop mopyuyeHus B Ka4eCTBE OCHOBAHUS MPEACTABUTEIHCTBA JIOJKEH ObITh
3aKJII0YEH B NUCBMEHHOM (opme, coAep’KaTh yKa3aHUs Ha MOJHOMOYHUSA
NPEACTaBUTENSI W TPU OTOM HE JIOJDKHO OBITh NPSIMOTO 3amlpellieHus HU B
JNEUCTBYIOIIEM 3aKOHOJATENILCTBE, HHU B pPE3yNbTaTe COIJALIEHUS CTOPOH.
VYpaBHuBaHKHEe  JOTrOBOpa  MOPYYEHHS] U JIOBEPEHHOCTH  MPEICTABIISIECTCS
HEJIOITYCTUMBIM.

B uensx ycrpaHeHus BOIPOCOB, BO3HUKAIOMIMX Ha MPAKTHUKE LIEIECO00pa3HO
yctaHoBuTh B ['K P® cpok B TeueHHe KOTOpOro JOJKHA OBITh BbIIaHA
JIOBEPEHHOCTh, ISl 3TUX Leied u3noxuth 4. 1 ct. 975 'K PO B crnepyromei
penakuuu:  «JloBepurenbs  00s3aH  BBIAATH  [OBEPEHHOMY  JIOBEPEHHOCTH
(IIOBEpEHHOCTH) Ha COBEpIICHUE HOPUAMYECKUX JCHCTBUM, MPETyCMOTPEHHBIX
JIOTOBOPOM TOPYYEHHUsA, 32 HCKIIOUYEHHEM CIIy4yaeB, MPEAYCMOTPEHHBIX ad3alem
BTOpHIM myHKTa 1 crateu 182 nactosimero Koaekca, B cpok He mo3aHee 10 pabounx

JHEW C MOMEHTa 3aKJIIOYEHHs] JOroBOpa MOpy4YeHUs M (WJIM) HCTEUEHHS] CPOKa

! Tapmaxanos 1I.J]. ITpaBoBas npupoja JOroBopa MOPYYEHMs B CHCTEME IPaXKIAHCKO-TIPABOBBIX JIOTOBOPOB //
[TpaBoBoe nosie coBpeMeHHO# dkoHOMHKH. — 2015. — Ne 7. — C. 136.
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JICUCTBHUSL TPEAbIAYIIEH JOBEPEHHOCTH, €CIIM 3aKOHOM WM JIOTOBOPOM HE
IIPEAYCMOTPEHO HHOEY.

B nensx wuckirodeHus pa3sHOOOpa3HOM cyneOHOM NpaKTUKU B OTHOLICHUU
MOCJIEACTBUN HEBBIIAYM JOBEPUTEIEM MOBEPEHHOMY JIOBEPEHHOCTH HEOOXOIUMO
npeaycMotpeth B 4. 1 ¢1. 977 'K PD B kauecTBE OCHOBaHUSI MIPEKPAIEHUs JOTOBOPpA
MOPYYEHHS] — HEBBLAAYY JIOBEPUTEIIEM MOBEPEHHOMY JOBEPEHHOCTH IO MCTEUCHHUU

YCTAHOBJICHHOTO JIJIsL 3TOT'0 CPOKaA.

2.2 ConeprxkaHue JOroBOpa MOpyYEHUs

ConepxaHue AOroBOpa MOPYYEHUSI COCTABISAIOT ero ycioBus. Ilpu 3Tom, B
HayKe T'PaKJIaHCKOIo IpaBa MPUHSTO BbIJEIATh CYIIECTBEHHbBIE YCIOBHUS JOTOBOpA.
CylIeCcTBEHHBIMU MPHU3HAIOTCSA YCIIOBHS, KOTOPBIE HYXHbI WU JOCTAaTOYHBI JJIS
3aKJIFOUEHHS IOrOBOpA, €CJIM JOTOBOPOM HE COTJIACOBAaHBI CYIIECTBEHHBIEC YCIIOBHS,
OH MOXET ObITh MPHU3HAH HE3aKJIIOUYEHHBIM. BceiencTBue 3Toro BaXKHO KOHKPETHO
OIPENENUTh, KAKUE YCIIOBHS ULl TOTO JOT0BOPA CYUTAOTCS CYLIECTBEHHEIMUY,

Cy1iecTBEHHBIM YCIIOBHEM JIOTOBOpa MOPYYECHUs SIBJISIETCS e€ro npeaMer. B
KauecTBE IMpeIMeTa AOrOBOpa IOPYYEHHMS BBICTYMAIOT JEHCTBUS IOBEPEHHOIO,
KOTOpbIE JOJKHBI OBITH COBEPIIEHBI OT MMEHM M 3a CUeT JoBepuTess. Takumu
JNEUCTBUSMH MOTYT SIBJISITHCSI TTPABOCICTIOUHBIC aKThI (K IPUMEPY, BOJICU3BSIBICHUE B
JIOTOBOPE KYIUIU-TIPOJIAKA MTPUHAJJIEKAIIECH IOBEPUTEIIIO BEIIH, 3asIBJICHHE O 3a4YETE
TpeOOBaHUSI TPETHETO JUIA MPOTUB JOBEPUTENS), U ACHCTBUS, B KOTOPBIX BhIpAKEHA
BOJISI IOBEPEHHOT0, HO MPABOBbIC MOCIEACTBUS KOTOPBIX ONPEICISIOTCS HE JTaHHOU
BOJICH, a 3aKOHOM (K IPUMEPY, IPU3HAHUE JI0JITa JOBEPUTEIS TIEPE TPETHUM JIUIIOM,
YBEJIOMJICHUE JTIOJDKHUKA JIOBEPUTEIIA 00 YCTYIIKE UM TPEOOBaHUS ).

B npouecce BbITOTHEHUS NOPYUYEHHUSI OBEPEHHBIN COBEPIIACT Psif ICWCTBHUMI
OT COOCTBEHHOTO MMEHHM (2 MMEHHO, MHGOPMHPYET TOBEPUTENSI O HEOOXOIUMBIX
CBEJICHUSX, MEpeJaeT €My IOJyYeHHble MO clelKe BemM U Tak naanee). Ho B

OTHOHICHHAX M3 JOT0OBOpa MOPYHUCHUA YKA3aHHBIC I[eﬁCTBHH B OT/IMYHUC OT I[GﬁCTBHfI,

! Tpaxnanckoe npaso: Yue6uuk. Tom 1/ Tlox pen. A.IL. Cepreesa. - M.: Ilpocnexr, 2011. — C. 560.
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COBEpIIAEMbIX OT MMEHHM JOBEPUTENS, CUMUTAIOTCSI HE  OCHOBHBIMM, a
BCIIOMOTaTelbHbIMU. BclieIcTBUE 3TOro JACHCTBHS, COBEpPIIAEMbIE MOBEPEHHBIM OT
COOCTBEHHOIO HMMEHHM, HE JOJKHBI YUYUTBHIBATHCS MPH ONPEIACICHUM TperIMeTa
norosopa nopyuenus.

[IpeameToMm AO0roBOpa MOPYUYEHHS] MOTYT OBITh UCKITIOUUTEIHHO TIPABOMEPHBIE
IOpUJINYECKUE NIEUCTBUSA, APYTMMH CJIOBaMU 3TH JIEUCTBUS JOJDKHBI OTBEYAThH
TpeOOBAHMSIM 3aKOHOB, APYTHX MMPABOBLIX aKTOB M OOIIMX OCHOB IPaBa.

Takum oOpa3zoM, CyIIECTBEHHBIM JUIsl CTOPOH JOTOBOpA MOPYUECHUS SBIISETCS
COTJIACOBAHME KOHKPETHBIX IOPUIUYECKUX JEUCTBUN, KOTOPHIE JOJKEH COBEPIIUTH
nosepeHHsbIi. [lopydenne JOIKHO OBITh OIPEIEICHHBIM?,

B crmenuansHOM = 3aKOHOJATENBCTBE  MOTYT  OBITh  YCTaHOBJICHBI
JIOTIOJIHUTENIbHBIE 00s13aTEIbHbIE YCIOBHS JJIsl IOTOBOpa nopy4deHusi. Tak, B COTJIaCHO
denepanpHOMy 3akoHY OT 31.05.2002 No 63-D3 «O06 agBOKaTCKOU JEATCIIBHOCTH H
anBokatype B Poccuiickoit ®enepanumn» corniaiieHue o0 OKa3aHWU HOPUAMYECKON
MOMOIIIM C aJBOKAaTOM 0053aHO COJIepkKaTh YCIOBUs, yKa3aHHble B 1. 4 cT. 25
JAHHOTO 3aKOHA:

- YKa3aHUe Ha aJiBOKaTa (aJBOKATOB), MPUHSBIIETO (IPUHSBILINX) UCIIOJTHEHHUE
MOPY4YeHUs B BUJIE TOBEPEHHOTO (MIOBEPEHHBIX), a TakkKe Ha ero (ux)
MPUHAIICKHOCTH K aJIBOKATCKOMY 00pa30BaHUIO M aJIBOKATCKOM maare;

- IPEIMET MOPYUCHUS;

- YCIIOBUSI M pa3Mep BBIILIATHI JOBEPUTEIEM BO3HATPAXKICHUS 32 OKA3bIBAEMYIO
IOPUJIMYECKYI0 TIOMOIIb WJIM YyKa3aHWE€ Ha TO, UYTO HOPUAUYECKas IOMOIIb
OKa3bIBaeTCAd JIOBEpUTENI0 0e3Bo3Me3qHO coriacHo denepaiibHOMy 3akoHy «O
OecruiaTHOM ropuanueckoii nomoinu B Poccuiickoit deneparumny;

- MOpSAOK M pa3Mep KOMIIEHCAllMM pacxoJoB aJBOKaTa (aJaBOKAaTOB),

CBA3AHHBIX C HCIHOJHCHUCM IIOPYUCHHA, KPOMC CJIIydacB, KOI'Zlda HOPHIWYCCKAsA

! Tpaxknanckoe npaso: YueOuuk. Tom 2 / Tox pen. A.IL. Cepreesa. - M.: Ilpocnekr, 2011. — C. 667.
2 Tlocranonenue ApoutpaxHoro cyaa JansHeBocTouHOro okpyra ot 12.05.2009 r. no geny Ne ®©03-1651/2009 «ITo
ncky OO0 «ArentctBo busnec-Onenka» k OO0 «¥Y gaga Ctpoii» URL: http://kad.arbitr.ru/Card/dd96de26-7b71-4690-
a62a-26¢01f13330 (mata oopamienns 21.10.2015 r.)
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MOMOIIb OKa3bIBAECTCS JOBEPUTENIO 0€3B03ME3IHO corjacHo DenepalibHOMY 3aKOHY
«O GecnaTHOM OpuANUYecKoi momoiu B Poccuiickoit @enepanum»;

- pa3Mep M XapakTep OTBETCTBEHHOCTH aJBOKATa (aJBOKATOB), MPHUHSBIIETO
(IPHHSBIIKX ) UCTIOJHEHHUE MOPYYEHUS .

Kak mpaBwio poBepuTellb HAJIENAET IOBEPEHHOrO IMOJHOMOYHMEM Ha
KOHKPETHBII CPOK, KOTOPBIM YKa3bIBAETCS B JIOBEPEHHOCTH. JlaHHBIM CpOK,
uMeHyemblid B moan. 1 . 1 cr. 188 I'paxknanckoro koaekca Poccuiickoit denepanun
CPOKOM JOBEPEHHOCTH, CUMTAETCA CPOKOM CYLIECTBOBaHUs MojgHomouwus. [lotomy ¢
€ro MCTEUYECHHWEM IOJIHOMOYHE MPEKpaIlaeTcs, B TOM YHCIIE, KOrJa MOBEPEHHBIN He
3aBEPILUUJ BBINOJIHEHUE TIOPYUECHHUS.

Cornacno 0. 2 ct. 971 I'paxxnanckoro koaekca Poccutickoit denepanuu cpok
CYILLECTBOBAHHMSI MTOJIHOMOYHSI MOXET OBITh ONPEIEIEH HE TOJIbKO B JIOBEPEHHOCTH,
HO M B J0ropope mnopydeHus. lIpu HecoBIageHUu CpoKa, YKa3aHHOIO B
JOBEPEHHOCTH, CO CPOKOM, OIPEIEIICHHBIM B JOTOBOPE, MPEANOYTEHUE HAJICHKUT
OTIaBaThb JOBEPEHHOCTH, TaK KakK OHa [pu3BaHa OQOPMISATH  CHEIKY
IPEJCTaBISIEMOr0  (JOBEPUTENA) O HAAEICHUM MPEACTaBUTENS (IIOBEPEHHOIO)
MOJIHOMOYHEM.

Kpome cpoka cyiiecTBoBaHUS OJHOMOYMS B JOTOBOPE MOTYT OrOBapHUBaThCs
CPOKM HCIOJHEHUS IOBEPEHHBIM JAHHOTO €MY IOpPYYEHMs, KOTOpPhIE HE MOTYT
IPEBOCXO/IUTH CPOKA CYLIECTBOBAHMS MOJTHOMOYMSZ.,

JloroBop nopy4eHus npeanoaraercs 6e3803Me31HbIM. Bo3MesHbIi XapakTep
JOTOBOPA MOJKET MPEAYyCMAaTPUBATHCS 3aKOHOM, IPYITMMHU IIPAaBOBBIMHU aKTAMY,
JOTOBOpOM. BripoueMm, Korja B KauecTBe OJHOW M3 CTOPOH JOTOBOpPa MOPYYEHHS
BBICTYTIAET MPEANPUHUMATEIB, TO TAKOW JOTOBOP CUMTAETCS BO3ME3HBIM, B Cllydae
ecd B HEM CaMOM HE Y4YTeHO HHoe . B3aMMOCBA3b IIPEICTABUTEILCTBA M

NpCaAIIPUHUMATCIIBCTBA MHOT'OACIICKTHA. TaK, Xopomio HN3BCCTHO, qTo

HCIIOCPCACTBCHHO KOMMCPUYCCKHC MHHTCPCChI, TAKHC KdK HaAMCPCHHUC IIOBBICHUTDH

1 06 amBOKAaTCKOH IESATENLHOCTH U anBokatype B Poccuiickoit @enepanuu: ¢enepanbueiii 3akon ot 31.05.2002 r.
Ne 63-®3 // Poc. rasera. — 2002. — 05 mas.
2 I'paxnanckoe npaso: Yue6uuk. Tom 2 / Tlox pen. A.I1. Cepreesa. - M.: Ilpocnexr, 2011. — C. 668.
3 JloroBopnoe npaBo: Yuebnux / ITox pex. }0.®. Becnanosa. — M.: FOnutn, 2012. — C. 479.
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KOJIMYECTBO AKTOB IPOJAKM HAa MAKCHMAJIbHO OOJBIIEH TEPPUTOPUH, BBI3BAIU K
KU3HU TPSIMOE TMPEICTaBUTENbCTBO W C(HOPMUPOBAIM E€AMHBIE MPUHLHUIBI €r0
MIPAaBOBOIO perynupoBanus. HakoHen, camo npeacTaBUTENbCTBO HEPEIKO COCTABIISIET
peaAMET IPO(GECCHOHANBHBIX 3aHATHI IPEAIPHHUMATENEH .

Onpenensiercds LEHA MO COrJANIEHUIO CTOPOH, a IPU HEUMEHHH 3STOrO
COTJIALICHUSI BO3HArpaXkJA€HUE COrJacHO mpaBwiaMm I. 3 cr. 424 ['paxmanckoro
konekca Poccuiickoin @enepannu 0053aHO BBIIUIAYMBATBHCS B CyMME, KOTOpasl Mpu
CPAaBHUMBIX 00CTOATENLCTBAX TPAIUIMOHHO B3UMAETCS 32 MOJ0OHBIE YCIIyTHZ,

CormacHo n. 54 nocranosinenus [lnenymoB BepxoBHoro Cyna Poccuiickoii
Oeneparun 1 Beiciiero  Apoutpaxknoro Cypa Poccuiickoit ®enepanuu Ot
01.07.1996 Neo 6/8 «O HEKOTOPHIX BOMPOCAX, CBSI3aHHBIX C NMPUMEHEHUEM YaCTH
nepBoil ['paxxpanckoro koaekca Poccuiickonn denepanyny HaIUdue CpPaBHUMBIX
OOCTOATENBCTB, JTO3BOJIAIOMINX OJHO3HAUYHO ONPEEINTh, KaKOM IIEHOH HEOOXOANMMO
PYKOBOJICTBOBATbCSI, JIOJKHO OBITh IMOATBEPKIECHO 3aUHTEPECOBAHHOM CTOPOHOIA.
[Ipy HaiMuuMM pa3HOTJAaCUM TO YCJIOBHIO O LIEHE M HEJOCTHXKEHHH CTOPOHAMH

COOTBCTCTBYIOHIICTO COIVIAICHUA JOTOBOP CUUTACTCA HGB&KJ’IIO‘-IGHHBIMS.

2.3 O06s13aHHOCTH CTOPOH IO IOTOBOPY MOPYUECHUS

[lo moroBopy mopyuyeHusi oJiHa CTOpOHa (IOBEPEHHBIN) 00A3yeTCsl COBEPUINTh
OT UMEHHU U 3a CUET JPYrol CTOPOHBI (JOBEPUTENSI) ONMPEACICHHBIE HOPUIUUYECKUEC
nerctBus» (ct. 971 I'paxxmanckoro kojaekca Poccutickoit ®denepanun). B qoroBope
MOpY4YEHHUsI, TaKUM 00pa3oM, CTOPOHAMH CUYUTAIOTCSl MMOBEPECHHBIM M JOBEPUTENH -
TOT, Ha KOM JICKUT OOS3aHHOCTh OCYIIECTBUTh HaJJICKAICe IOPUINYSCKUE
JICUCTBUSI, U TOT, OT UMEHHU U 3a CUET KOTOPOro JAHHBIE JECUCTBUS COBEpIIAtOTCA. B

pouin J1I000W U3 CTOPOH MOTYT BBICTYINATh KaK IpakJaHe, TaK U IOPUAMYECKHUE JTUIA.

! Tokap E.S. TlpeanpuHUMATENLCTBO M MPENCTABUTENLCTEO: TEHASHIMU U MPOOJIEMbI IPABOBOTO PETYJIMPOBAHHA. —
M.: IOpucr, 2008. — C. 22.

2 I'paxnanckuii kogexe Poceuiickoit ®enepanuu. Yacts Bropas: npunsra [oc. Jlymoii 22 nek. 1995 r.: mo cocrt. Ha 29
nrons 2015 r. // Poc. ra3. — 1996. — 06 nexk.

% O HeKOTOPBIX BOIPOCAX, CBA3AHHBIX ¢ MPMMEHEHHEM YacTH NepBoil [ paxanckoro kojekca Poccuiickoit @enepanuu:
nocranosieHue [lnenymos Bepxosroro Cyna P® u Beicuiero Apourpaxkaoro Cyma P® ot 01 urons 1996 . Ne 6/8 //
Poc. ra3. — 1996. — 13 asr.
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[IpuMeHUTENBHO K IOPUIMYECKUM JMIAM CYIIECTBYET ONpEAesieHHas IpaBoBas
KOHCTPYKITUSI B IIEJIIX YCTAHOBJICHUS MPABOBOTO PEXHUMa ydacTus B 000poTe WX
MPEACTaBUTENBCTB U QrinasioB. VCOnHSs BHE MecTa HaXOXACHUS FOPUIAYECKOTO
auna ero GyHKIWU - OHY (TPEICTaBUTEIHLCTBO) WM BCE JINOO UX YacTh ((huIrabl),
- T€ W JIpyrue He MpU3HAIOTCA CyOBbEeKTaMHU TpakIaHCKOTo MpaBa. 3HAYUT, OHU HE
MOTYT MPUHUMATh Y4acTHE B IPAKJAHCKOM 000pOTE OT COOCTBEHHOTO MMEHHU, JaKe
¥ Ha OCHOBE JOr0OBOPa IOpPydYEHHUA'. B CBA3M ¢ 4eM PyKOBOAUTENL (DUIMANA WIIH
MIPEACTABUTENIBCTBA, KOTOPBIN Ha3HAYAETCA HEMOCPEACTBEHHO IOPUANYECKUM JIUIOM,
JIEUCTBYET HA OCHOBAHUU JJOBEPEHHOCTH.

[ToMruMO 3TOTO B KauecTBE JOBEpUTENIE B JOTOBOPE MOTYT Y4acTBOBaTh
Poccuiickas deneparusi, cyobektsl PO 1 myHununansueie oopa3zoBanus. Ciydau u
MOPSZAOK TAKOTO YYacTHUsl YCTAHABJIMBAIOTCS COOTBETCTBYIOLIMMH HOPMATHBHBIMHU
aktamu (1. 3 ct. 125 'K P®D).

Psin cinoskHOCTEH BO3HUKAET MPU PAaCCMOTPEHUU BOMPOCOB JIEECTIOCOOHOCTU U
PaBOCHOCOOHOCTH  CTOPOH  JOroBopa  mopyuyeHus. Jluma,  oOnajaromuye
JIEECIOCOOHOCTHIO B TIOJIHOM 00BEME MOTYT BBICTYNATh JIIOOON M3 CTOPOH JIOTOBOpA
nopyueHusi. OTHOCUTENBHO JIUIl, OTPAHUYEHHBIX B JI€ECIIOCOOHOCTH WM YaCTUYHO
JI€ECIOCOOHBIX, BCTPEYAIOTCS TPYIHOCTH.

Peub uner, npexnae Bcero, HECOBEPUICHHOJNIETHUX JMLIaX. B psje ciiyyaeB oHU
BIIpaBE JIEHCTBOBATh CAMOCTOSITEIBHO, 0€3 COorlacusi 3aKOHHBIX MpeacTaBuTeneit (1.
2 c1. 26, . 2 ct. 28 'K P®). OueBuHO, UTO B 3TUX TIpeieTiaX HECOBEPIICHHOJIETHHUE
MOTYT 3aKJIF0YaTh JOTOBOP MOPYUYEHUsI, BCTyNasi B HETO B KaUeCTBE JOBEpUTENs (W,
B OTJICJIbHBIX CIydasiX, MOBEPEHHOro). VCKtoueHuss MOryT OBITh MPETyCMOTPEHBI
3aKOHOJIaTeILCTBOM. Hampumep, npeactaBuTeasiMu B apOUTPaKHOM CyJie HE MOTYT
OBITh JIMIIa, HE OO0JaJaronIde IMOJHOH JIEeCIIOCOOHOCTRIO JMOO COCTOSIIIHE IO
OIIEKOM WITH TIONIEYUTEIECTBOM?.

B cnyuasx, HeycTaHOBIEHHBIX CT.CT. 26 U 28 I'K P® HecoBepiieHHOIETHUE

MOI'yT COBCpHIAaTb CACIKH TOJBKO C IMMCBMCHHOI'O COrjacusa CBOUX 3aKOHHBIX

! Bparunckuii M. Y. Jlorosop nopyuenust u cTtopoHsl B HeM // Bectauk BAC P®. - 2001. - Ne 4. - C. 11.
2 ApbuTpakHblii npoleccyanbHbli kojgeke Poccuiickoit @enepanuu ot 24.07.2002 N 95-®3 (pen. ot 30.12.2015) //
Cob0panue 3axonogatesscTea P®. — 2002, — Ne 30. — Crt. 3012. I1. 2 ct. 60.
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NPEACTABUTENICH — POAMTENIEH, YChIHOBUTENEH WK nonedutens. COOTBETCTBEHHO,
JUJISl y4acTUs B IOTOBOPE MOPYYEHUSI B KQUECTBE JIOBEPUTEIISI HECOBEPIIEHHOIETHEMY
HEO0OXOJIMMO MOJIYYUTh Ha ATO COTJIacHMe B MUCbMEHHOUN (opme. B cirydae yuyactus
HECOBEPIIICHHOJETHETO B KaueCTBE IMOBEPEHHOr0 JOCTATOYHO TOJBKO OJHOTO
MIEpBOHAYAJILHOTO COTJIACHUSl 3aKOHHBIX TMPEACTABUTENCH, MOCIEAYIOMMNX — YK€ HE
Tpebyercs. B ToM ciydae, Korjia JOTOBOp MOPYYEHHUS 3aKIIIOYEH B YCTHOM (opme
WU JEUCTBUSI MOBEPEHHOTO HE IMEPEUMCIICHBl HCUYEPIBIBAIOIIMM 00pa3oM, Oyaer
HEOOXOMMO COTJIACHE 3aKOHHBIX IPECTABUTENICH HA COBEPIICHUE KaXKION CHAEIIKHA .,

N3 nonoxkeHuii 3aKk0HOIaTeNIbCTBA HEBO3MOXKHO CAENaTh OJJHO3HAYHBIN BBIBOJI,
HEOOXOJMMO corjacue o0oux poautened win aoboro u3 Hux. lIpencraBnsercs
o0ocHoBaHHOM no3utus JI.A. KonranoBoii, coriacHO KOTOPO# corjiacue BIpaBe J1aTh
OJIUH U3 POAUTENEH?.,

C. KpbulOoB mpuAEpKUBAECTCS MPOTHUBOIMOIOXKHON TOUKKM 3peHus. OH He
OTPULIAET TMPABO HECOBEPIICHHOJETHETO CaMOCTOSTEIbHO 3aKI04aTh JOTOBOP
MOPYYEHHUSI B KAYECTBE MOBEPEHHBIX, HO U MOJIAraeT, YTO corjiacue 000UX POJIUTEIICH
Bcerga TpeOyeTcs M Ha 3aKIIOYCHHE JIOTOBOpa IMOPYYEHHUs, M Ha KaXIYIO
3aKJII0YaEMYH0 HECOBEPIICHHOJETHUM TOCIECAYIOMIYIO CAEIKY C TPETbUMU JUIAMHU
BO MCIOIHEHHE mnopydeHus®. [logoOHas TOYKa 3PEHUS CO3MAET OIpeEEICHHBIE
MPENATCTBUS JIJISl PEan3alii HECOBEPLICHHOJIETHUMH CBOUX MpPaB, U HAPYIIAET UX
MpaBo Ha CBOOOAY JIOTOBOPA.

Crnenyrolieit ClopHOM KaTeropyeH JIUIL SIBISIOTCS OTPaHMYEHHO JIe€CTIOCOOHBIS
rpaxaane. OrpaHU4eHHO JEeCIOCOOHBIMU MPU3HAIOTCS JIMIA, KOTOPbIE BCIEIACTBUE
3JI0yNOTPEOJEHUsS] CHUPTHBIMU HANUTKAMU WM HAPKOTUYECKUMHU CPEACTBAMHU
CTaBWJIM CBOIO CEMBIO B TSDKEIIO€ MAaTepUaIbHOE MOJOKEHUE W OBLITM OTPaHUYEHBI B

JI€ECTIOCOOHOCTH HA OCHOBAHMY PELIECHHUS Cy/a, BCTYIUBIIETO B 3aKOHHYIO CHITy”,

! I'paxnanckuii konexe Poccuiickoii ®eneparuu (dacts nepsast) ot 30.11.1994 N 51-®3 (pex. or 30.12.2015) // Poc.
raz. — 1994, — 08 nex.
2 Konranosa JI.A. CtopoHsl joroBopa nopydenus. // 3akonst Poccuu: onbit, ananus, npakruka. — 2009. - Ne 9. - C.96.
3 Kpruios C. CTopoHbI B 10roBope TIopydenus // Xo3siicTBo u npago. - 1999. - Ne 8. - C. 20-21.
4 Tpaxmanckuii kogekc Poccuiickoit ®eneparuu (dacts nepsas) o 30.11.1994 N 51-®3 (pex. ot 30.12.2015)// Poc.
ras. —1994. — 08 nek. Cratbs 30.

34



[To muenuto T.B. Coiidep, B cuily TOro, 4T0 OrpaHUYEHHO [1€ECIOCOOHBIE
BIIpaBE€ CaMOCTOATEIBHO COBEpIIATh MEJKUE OBITOBbIE CIENKH, OHM BIIpaBe W
CaMOCTOSITEJIbHO 3aKJIIOYNTH JIOTOBOP IMOPYYEHHS, €CIM MO XapaKTepy OH MOXKET
OBITh OTHECEH K MEJKOW OBITOBOW CHENKE. YYacTHE 3TUX JIML B MHBIX JOTOBOpPAaX
MIOPYYEHHUSI IOMYCKAETCS JTUIIb C COTJIACHS UX MOIIEUYUTEIIS.

Hpyroii mno3unuu npunepxkubaerca FO.b. HockoBa, mnomararomas, 4ro
IPEICTABUTEIIEM HE MOXKET OBbITh OTPAHMYEHHO JI€ECIIOCOOHBIN, KOI/Ia pedb UAET O
MPEICTaBUTENIbCTBE B O0JIACTM HMMYIIECTBEHHBIX OTHOLIEHUH. 3a UX MpeaesiaMu
TaKUX JIMI] MOKHO MPU3HATh CHOCOOHBIMH NPUOOPETaTh U OCYLIECTBIISATH MpaBa H
00SA3aHHOCTH TIPEACTABUTENEH,

HakoHen, cOrIacHO TpPeTbEN TOUYKE 3pEHUS, CTOPOHOM JOroBOpa IMOPYYECHUS
MOTYT BBICTYNIaTh TOJBKO JAeecriocoOHble nuua. IIpencraBisercs 0OOCHOBAHHOU
nozunus JI.A. KonranoBoil, kotopast npeiaraer 1ud@epeHupoBaHHO MOAXOIUT K
CUTyallUM B 3aBUCHMOCTH OT TOIO, Ha KAKOM CTOPOHE BBICTYIAET OTPAaHUYECHHO
neecriocooHoe yuuo. B cootBerctBum ¢ n. 1 cr. 977 'K P® noroBop nopydeHus
IIPEKPAIIAECTCS BCIEACTBUE NPU3HAHUS JTOBEPUTENSI WINA IIOBEPEHHOTO OTPAHUYEHHO
neecrnocoOHbIM. TO ecTh 3aKOHOJATENb 31E€Ch HE JOMYCKAET BO3MOKHOCTH TaAKOMY
JuIy OBITH CTOPOHOM JOTOBOpa MOPYUYEHUs] HE3aBUCHUMO OT TOT0, KaKue AeHCTBUS 1O
TaKOMY JIOTOBOPY OBLJIO MOPYYEHO COBEPIIATH (B TOM YHUCIE pedyb MOTrja UATH U O
MeJKo ObITOBOM crelnke). OnHako ObLI0 Obl 00Jiee JOTUYHBIM peliaTh 3TOT BOMPOC
[0-Pa3HOMY OTHOCHTEJIBHO JOBEPUTENS M IMOBEPEHHOro. Tak, ecii TrpakJIaHWH
y4acTBYET B JIOTOBOpPE MOPYYEHHUs B KAUECTBE MOBEPEHHOIO, HET HEOOXOIUMOCTH
MpeKpamarb JOrOBOP MOCJE MPU3HAHUS 3TOrO JUIA OTPAHUYEHHO JAEECHOCOOHBIM.
Emy HyXHO OyzeT nosiy4arh cOrjiacue CBOEro MOMEUnTeNs Ha KaX/10€ COBEpIIacMoe
UM BIIOCJIEJICTBUU JIEUCTBUE BO MCIIOJHEHUE JOTOBOPA MOPYUEHHUS, 32 UCKIIOUEHUEM
MEJNKUX OBbITOBBIX ciaenok. [Ipu HemomyueHuu TpeOyemoro corjiacusi — JOrOBOP
MpeKpallaeTcss HEBO3MOXKHOCThIO wucnoiHeHus (cr. 416 I'K P®). Ecam xe

rpaKJaHUH Y4acTBYET B JOrOBOpPE MOPYUYEHHUS B KaUECTBE JIOBEPUTENS, TO 3/1€Ch BCE

! Hockopa I0.B. TIpeicTaBUTENLCTBO B POCCHHCKOM TPaXIaHCKOM mHpaBe: ABToped. AMCC. ... KaH[. IOpH. HayK.
Exarepun6ypr, 2004. - C. 17-18.
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OyJeT 3aBUCETh OT NIpeAMeTa JA0roBopa. TONBKO MpPU MEIKOM OBITOBOM ClIENKe
JIOTOBOP COXPAHSIET CBOIO CHITY, B OCTAJIbHBIX CIIy4asix — MOJJIEKUT MPEKPAILICHHUIO.

B cBsa3u ¢ dyem, nemecooOpaszHo BHectH uaMeHeHus B cT. 977 'K P® u
U3JIOKUTh 1. 1 B ciuenyrome peaakuuu: «l. J[oroBop mopyudeHus: mpekpamiaercs
BCJICJICTBHE:

OTMEHBI OPYUYEHUS IOBEPUTEIIEM;

0TKa3a MOBEPEHHOTO;

CMEpPTH JIOBEpUTENS WJIM TIOBEPEHHOIO, MPU3HAHMUS KOTro-TMOO M3 HUX
HEJICECIIOCOOHBIM WM O€3BECTHO OTCYTCTBYIOIIMM, MPU3HAHHUE JOBEPHUTEIS
OTPaHUYEHHO-IEECIIOCOOHBIM 32 UCKITIOUCHHEM CIIy4YaeB, MPEIyCMOTPEHHBIX ab3alem
2 nynkta 1 ctateu 30 HacTosimero Koaekca.»

OTHOCUTENILHO HEIEECIIOCOOHBIX JIUI[ YUYEHBIE CXOMSTCS B TOM, YTO OHHU HE
MOTYT BBICTYIIaTh TOBEPEHHBIMHU MO JIOTOBOPY MOPYUYEHHs. UTO ke KacaeTcs y4acTus
UX B JIOTOBOPE B Kau€CTBE JOBEPUTENS, TO 3[€Ch HEKOTOPHIE YUEHBIE CUUTAIOT, YTO
5TO  BO3MOXKHO. IIpm  »ToM  mpemyaraercss  KOHCTPYKLHS  <«JIBOMHOTO
MPEICTaBUTENIbCTBAY, KOTJ]A 3aKOHHBIM MPEICTABUTENh OT UMEHU HEIEEeCTIOCOOHOTO
3aKJII0YaeT JOTOBOP TMOpPYYEHHUs, B KOTOPOM HEIEECHOCOOHBIH CTaHOBUTCS
noseputenem’. OQHAKO Takas KOHCTPYKIHMS IPUMEHHMMA JIUIIb B UCKIIOYUTEILHBIX
ClIy4asx, IpsMO MPEIYCMOTPEHHBIX B 3aKOHE.

Kaxnast u3 cTopoH noroBopa mopydeHus: 001aiaeT onpeaeaeHHbIMU MTpaBaMu
1 00S3aHHOCTSIMHU.

I[IpaBa noBepuTens?:

- B JII0OOE BpeMs HAJICJIUTh MOBEPEHHOTO JAPYTUMHU, OTIMYHBIMU OT HAYAJIBLHO
YCTaHOBJICHHBIX, TIOJTHOMOYHSAMHU, & TAK)KE U3MEHHUTH (JIOMIOJIHUTH, YOABUTH) 00BEM U
(wnn) dopmy MOTHOMOYMHM, OJHAKO HMX HOBBIM Kpyr 00si3aH B OTCYTCTBUU
JOTIOMTHUTENBHBIX ~ 3aJEPKeK  JIMOO  TPYAHOCTEH  O0ECne4YuTh IMOBEPEHHOMY
CBOEBPEMEHHYIO U MOJIHYIO0 peann3auuto nopyudenus (m. 1 ct. 973 I'paxnmanckoro

kojiekca Poccuiickoit denepanun);

! Bparunckuit M.U. JloroBop nopydenus u croponsl B HeM // Bectauk Briciero Ap6utpaxuoro Cyma P®. - 2001. - Ne
4. - C. 78-80; Kpsuios C. CtopoHs! B 1oroBope nopy4uenus // Xossiicrso u npaso. - 1999. - Ne 8. - C. 20.
2 Taiinyx D.J1. Jlorosop nopydyeHus: npapa u o6s3anHocTH noseputens / CopeMenHoe npaso. - 2002, - Ne 11. - C. 13.
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- B mo0oe BpeMs u 0e3 00bsCHEHUS! MPUYUH MIPOU3BECTH OTBOJ] 3aMECTUTEIIS,
n3OpanHoro moBepeHHBIM (. 2 cT. 976 I'paxmanckoro komekca Poccuiickoit
®enepanun). J[aHHOE MpaBO TOBEPUTENS HE MOXKET OBITh OIPAaHUYEHO YCJIOBHUSIMU
JIOTOBOpPA M MOXKET OBITh NPHUMEHEHO JOBEPUTEIEM C IOMOIIbIO HalpaBICHUS
HaJIJIEKAIIETO YBEIOMIICHUS.

- B mobOoe BpemMsi U 0e3 OOBSCHEHHS TNPUYUH OTMEHHUTHh IOPYy4YEHUE B
OJIHOCTOPOHHEM MOPSIKE.

O06s13aHHOCTH TOBepUTENd ycTaHOBIEHBI B ¢T. 975 'K PO u k HUM oTHOCHTCH,
IPEXJe BCEro, 00A3aHHOCTh BBIJAYM MMOBEPEHHOMY JOBEPEHHOCTH, IMOCKOJIBKY JJIA
BBINIOJIHEHUS YKa3aHUW JTOBEPUTENS COIMIACHO JOTOBOPY MOPYYEHHUS HEOOXOAUMO
HAJIEJIUTh [IOBEPEHHOT'O COOTBETCTBYIOIIUMHM ITOJTHOMOYUSIMHU.

B cyneOHol mnpakTHKe T™O-pa3HOMY peEIIAeTCs BOMNPOC O TOCIEACTBUAX
HEBbIAAYW JOBepeHHOCTH. COrjacHO IIEpBOM TOYKM 3pEHUs IPU OTCYTCTBHH
JIOBEPEHHOCTH TIOBEPEHHBIN HE BIIPABE 3aKIIH0YATh JOTOBOPBI OT MMEHH JIOBEPUTENS
CorylacHO BTOpOM TOYKH 3pEHUS MPU OTCYTCTBUU JOBEPEHHOCTH NOBEPEHHBIN
BIIPABE 3aKJI0YaTh JOTOBOPHI OT UMEHH JIOBEPUTEINS, €CIIA €T0 MOJTHOMOYUS CIEAYIOT
U3 JIOTOBOpa IMOPYYEHUST M HET JO0Ka3aTelIbCTB HEOJO0OpEHUs JI0BEPUTENIEM
3aKJTIOUYEHHOTO MTOBEPEHHBIM JI0TOBOPaZ,

CrnenyeT OTMETUTH, YTO B Cy/1eOHON MPAKTUKE CYLIECTBYET TOUKA 3PEHUs, YTO
HEBBINIOJIHEHUE JTOBEPUTENIEM OOS3aHHOCTU IO BbIAau€ JOBEPEHHOCTHU (a TaKke
HEBbIJ]a4ya JOBEPEHHOCTh B3aMEH YTpaTUBIIEH CHIIy) HEOOXOAMMO OIICHHBATh Kak
OTMEHY HOPYYECHHS .

Bbonee Toro, noBeputenb 00s3aH BO3MECTUTh MMOBEPEHHOMY IOHECEHHBIE UM
U3JIEPKKU U 00ECIeUnTh MOBEPEHHOIO CPEICTBAMU JIJIsl UCIIOHEHUS Nopy4YeHus (II.
2 ct. 975 T'K P®). JlanHas 00s3aHHOCTh JOBEPUTEIS HE MOXET OBITh NEepenaHa

TpeTbeMy Juily. Tak, O011ecTBO C OTrpaHUYEHHON OTBETCTBEHHOCTHIO «HXKEeHepHO -

! Cwm., nanp.: IMocranosnenne ®AC JlanbHeBocTouHOrO 0Kpyra ot 12.09.2008 N ®03-A51/08-1/3825 1o neny N A51-
774/200836-41; TlocranoBnenune Apbutpaxknoro cyna CeBepo-3amnaaHoro okpyra ot 31.07.2015 N ®07-5083/2015 mo
nexy N A05-10338/2014. URL.: https://www.consultant.ru. (nata obpamenus: 24.01.2016 r.)
2 Mocranosnenne ®AC Mockosckoro okpyra ot 25.02.2004 N KI'-A40/11458-03 URL: https://www.consultant.ru.
(mata obpamenus: 24.01.2016 1.)
3 Tlocranopnenue J{eBATOr0 apOUTPaKHOTO anesIAuuoHHOro cyaa ot 28.04.2009 N 09AI1-5317/2009-TK no meny N
A40-80700/08-77-572 URL: https://www.consultant.ru. (mata o6pamenus: 24.01.2016 r.)
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KOHCAJATUHTOBOE areHTCTBO «CTpOoMdIKCIepTH3ay o0paTHiIoch B ApOUTpaKHBIA CY.T
XabapoBCKOro Kpas ¢ UCKoM K TeppuropuanbHOMy yrpasieHuto denepanbHOro
areHTCTBa MO YIPABJICHHUIO TOCYAAPCTBEHHBIM MMYIIECTBOM B Xa0apOBCKOM Kpae o
B3BICKAHUU 33JJ0JDKEHHOCTH II0 JIOTOBOPY MOpydeHus B cymme 2 925 985 py6. 01
KOIl. YKazaHHas 3aJ0/DKEHHOCTh 00pa3oBajach C CBA3M C HEBO3MEIICHHUEM
JIOBEPUTENIEM PACX0JI0B OBEPEHHOMY. JloBepuTeNb mojarai, 4YTo Takas 00s3aHHOCTb
y HEro OTCYTCTBYET B CHJY 3aK/IIOUEHHOTO JOMOJHUTEIBHOTO COTJIAIICHUS OT
10.07.2006 x nporoBopy MOpPYYEHHUsS, BO3Jararomiero O0O0sS3aHHOCTh BO3MEIICHUS
3aTpaT Ha TPETbe JULO. J[OMOJHUTENBHOE COIJIall€HUuE ObLIO MPU3HAHO CYIOM
HUYTOXKHBIM, 4 UCKOBBIE TPEOOBAHMS yIOBIETBOPEHBI B IIOJHOM pasmepe’.

JloBeputenb  00s3aH  HE3aMEJIUTENBHO  MPUHATH OT  [OBEPEHHOIO
BBINIOJIHEHHOE MOCJEIHUM MO JIOroBOpY mnopydeHusd. OTKa3 NPHUHITh UCIIOJIHEHHE,
HEO00XO0MMO KBaJM(UUIUPOBATh KaK MPOCPOUKY KpeauTtopa. [loBepeHHbI B JaHHOM
cllyyae BIpaBe TpeOOBAaTh OT JOBEPUTEN BO3MEIICHUS YOBITKOB, NMPUYMHEHHBIX
OTKa30M IIPUHATH UCIIOIHEHHUE 10 JOT0BOPY nopydenus (ct. 406 'K PD)2,

B cnywae, xorma AOroBop IMOpPYYEHHUs SBISETCS BO3ME3IHBIM, JOBEPUTEIIb
00s13aH 3aIUIaTUTh TOBEPEHHOMY BO3HarpaxjaeHue. B njorosope nmopyuyeHus CTOpOHbI
MOTYT MpPEeNAyCMOTPETh OOS3aHHOCTh  JIOBEPUTEN  YIJIATUTh IOBEPEHHOMY
BO3HAIPaXX/ICHHUE JI0 UCIIOJIHEHMS MTOPYUYECHUS, T.€. B IOPSAKE MPEAOIIATH (ABAHCOM)
(a03. 2 m. 1, m. 2 ct. 972 T'K P®). IIpu 3TOM 3a HOBEPUTETEM COXpPAHAETCS MPABO HA
BO3BpAT YIUIAYEHHOT'O BO3HATPaXJIECHHUS B CIydae BBIABICHMS BIIOCIECICTBUU
HEKAUE€CTBEHHOCTU BBINIOJIHEHHS TopydeHHsl. CpoK MCKOBOW JaBHOCTHM Ha BO3BpAT
YIUTAYEHHOTO BO3HATrpaXkJACHHs CIIEyeT MUCUHUCIATh C MOMEHTA, KOI/a JI0BEPUTENb
JIOJDKEH OBLT y3HATH O HEKAUYECTBEHHOCTH OKA3aHHON MMOBEPEHHBIM yCIIYTH®,

Yka3zaHHbIM 00S13aHHOCTSIM JJOBEPUTEIISE KOPPECTIOHIUPYIOT COOTBETCTBYIOIIHE

00s13aHHOCTH TTOBEPEHHOTO.

! Tlocranosnenne ®AC [lansueBoctounoro okpyra ot 11.10.2010 N ®03-6554/2010 no neny N A73-14537/2009
URL: https://www.consultant.ru. (1ara oopamenus: 24.01.2016 r.)
2 Taiinyx D.J1. JloroBop nopydeHus: npasa u obs3annoctu nosepurens / Cospemennoe mpaso. - 2002. - Ne 11. - C. 14.
3 IMocranosnenne MenepansHOro apoUTPaKHOTO cyaa Ypanbsekoro okpyra ot 23 mas 2013 r. N ®09-3910/13 no aeny
N A07-10908/2012 URL.: https://www.consultant.ru. (nara oopamenus: 24.01.2016 r.)
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[loBepeHHBI B KauecTBE OCHOBHOW OOSI3aHHOCTU JIOJDKEH JIMYHO BBIMOIHHUTD
OpPUHATOE UM Ha ceds mopydeHue aoBepuTens. JIMUHBIN XxapakTep HMCIONHEHUS
Nopy4YeHusi 00yCJIOBIIEH TEM, UYTO JOBEPUTEIb, BBIOUPAs TOBEPEHHOTO W 3aKIII0Yast ¢
HUM JIOTOBOp, YYHUTHIBAET JIMYHbIC M JEJIOBBIE KayecTBA HMMEHHO TOTO JUIA, C
KOTOPBIM  3aKJIFOUAeTCS  JIOTOBOpP TOPYYCHHS, WIH JCIOBYI  PEIyTaIHio
COOTBETCTBYIOLIETO IOPUIMIECKOTO IHIa’,

Opnako cr. 976 I'K P® npemycmaTpuBaeT MpaBO IOBEPEHHOIO Ha
TepeIoBEpHE UCTIONHEHHUS TIOPYUYEHHUS B CIIEAYIOMUX CIIydasx?:

- COOTBETCTBYIOIIIEE MOJIHOMOYHE 3aKPETICHO B JOBEPEHHOCTH;

- BBIHY)KJIEHO K JTOMY CHJIOIO OOCTOSATEIBCTB JUIS OXPaHbl HHTEPECOB
BBIJIaBILIETO JJOBEPEHHOCTB JIMLA U IOBEPEHHOCTh HE 3allpeIlaeT NepeoBepue.

[Ipu sTOoM 3a [OOBEepHUTENEM COXpaHSAETCS TPaBO OTBECTH 3aMECTUTEINS,
u30paHHOro ToBepeHHBIM®. IlepenoBepre IpeacTaBiIseT coOOH OCOOBIA Ciryyai
TIEpEMEHBI JIUIL B 0053aTeIbCTBE,

Jns Toro uToObl JOBEPUTENh 3HAJI O XOJE BBIIOJHEHUS TMOPYUYCHHUS,
TIIOBEPEHHBIM JIOJDKEH COOOIIATh MO €ro TPeOOBAHUIO HEOOXOAMMBIE CBEICHHS .
JlanHast 00S3aHHOCTh MOXET HCIHOJHATHCS IMyTeM MPEIOCTABICHUS TOBEPEHHBIM
OTYETOB JoBeputedto. JlelcTByroliee 3aKOHOAATEIbCTBO HE MpeaycMaTpUBAET
00s3aTeNIbHBIX TPEOOBAHUN K CONEPNKAHUIO OTYETa MOBEPEHHOIO, MOATOMY (hopma
OTYETa U €ro CoJep>KaHue, Kak MPaBHUIIO, YCTAHABIMBACTCS IOTOBOPOM.

[loBepeHHbII 00s3aH mepenaTtb JOBEpUTEN0 ©O€3 MNpOMEJIEHUs Bce
MOJly4€HHOE IO CHIEJIKaM, COBEPIICHHBIM BO HCIOJHEHHE TopydeHus. llpu stom
JIOBEpUTENb BIpaBe TpeOOBaTh HE TOJBKO TMepedaud MOJyuYeHHOTO B pe3yjbTare

BBITIOJIHEHUS TIOPYYCHHS, HO Takke TpeOoBaTh OT TOBEPEHHOTO BO3MEIICHUS

1 A6osa T.E., Kabankun A.JO. Kommenrapuii x Ipaxnanckomy kozpekcy Poccuiickoit denepanuu, 4acTu BTOPOH. -
M.: FOpaiir, 2010. — C. 518.
2 M'paxxnanckuii kogekce Poccuiickoit ®enepanuu (vacts neppas) ot 30.11.1994 N 51-®3 (pen. ot 30.12.2015) // Poc.
ra3. — 1994. — 08 nexk. Cr. 187.
3 Jlorosoproe npaso: YueGuuk / [lox pen. 10.®. Becnanosa. — M.: I0uutH, 2012. — C. 482,
4 Taiinyx D.T. O nepenosepuu // IOpuct. - 2004. - Ne 11. — C. 16-18.
5 I'pasxmanckuii xonekc Poccuiickoit ®eneparuu (vacts Bropas) ot 26.01.1996 N 14-®3 (pex. ot 29.06.2015) // Poc.
ras. —1996. — 06 nex.
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yOBITKOB, MPUYMHEHHOTO B CBSI3M C HEHAJJICKALIUM HCIOJHEHHEM IOBEPEHHBIM
yKa3aHHOUW 00S3aHHOCTH.

Tak, B. ooparuiicst B Jlenunckuii paitoHHsii ¢y r. ToMmcka ¢ uckoM k MLA. o
B3bICKAHUM yOBITKOB, BO3HHUKIIMX B pE3yJbTaTe HEHUCIOJIHEHHUS JIOTOBOpa
NOpYy4YEHUs, MPOLEHTOB 3a IOJIb30BAHUE JACHEKHBIMHM CpencTBaMu. Marepuanamu
nena ObUIO YCTaHOBJIEHO, YTO MeXay B. u M.A. Obul 3aKiIt0YEH JOTOBOP MOPYYEHUS
Ha COBEpIIEHUE CHEJIKH MO KYIUIU-TIPOAAXH 72 JIOJH KBAPTUPHI, MPUHAJICKABIICH
ucty. KBaprupa Obula mnpojaHa, OJHAKO IIOJyYEHHBIE [IEHEXKHBIE CpPEICTBA
OTBETYMKOM HCTIlY HEe ObuTH mepefanbl. Cy/bl MEpBOIl U BBIMIECTOSIINX MHCTAHLIUN
TpeOOBaHMs MCTIA YIOBIETBOPHIIH-.

Taxxe moBepeHHbIM 00sA3aH IMOCJE MCIOJHEHUS MOPYYEHHUS WU B CBA3HM C
NpPEKpalleHUeM JOTOBOpa IMOPYYEHUs JO €ro MCHOJHEHUS He3aMeIJIUTENbHO
BO3BPATUTH JOBEPUTEIIO JOBEPEHHOCTh, CPOK JEWCTBUS KOTOPOW HE HCTEK, U
IPEACTAaBUTh OTYET C NPWIOKEHHEM OINPABAATEIBHBIX JIOKYMEHTOB, €CIU 3TO
TpeOyeTCs M0 YCIOBUSAM JOTOBOPA UM XAPAKTEPy MOPYUCHHUS.

Eciu noroBopoM mnopydeHuss NpeAyCMOTpeHa OOs3aHHOCTh ITOBEPEHHOIO
NPEACTaBUTh OTYET OO0 MCIOJHEHHHM MOPYYEHHsI, MPEICTABICHUE TaKOro OTYeTa U
OTCYTCTBHE BO3PAKEHHUI HA HETO CO CTOPOHBI JIOBEPUTEINS SBISAIOTCS JOCTaTOYHBIM
JI0KA3aTeILCTBOM MCIIOJIHEHHS TIOPYYEHHSZ.

B cnyuae, ecnu JqoBepUTENlb HE OIUIATUI BO3HArPAXKICHUE, U3ACPKKH IO
JIOTOBOPY TOPYYEHHs, MOBEPEHHBIM BIPAaBE yAEpPXkKaTb IMOJYYEHHOE 10 MOMEHTA
NoJIy4eHHs1 BcTpeuHoro npefocrasinenus (. 1 cr. 359 'K P®). I1o cBoeit npaBoBoi
IPUPOE ATO MPaBO MPEACTABISIET COOON OTiararesibHOE (IUIaTOPHOE) BO3pAKEHHE,
peanu3anus KOTOPOrO NPHUBOJWUT K OTPAHUYEHHUIO OCYLIECTBJIEHHUS BBIIBUHYTOTO
IPOTUB  MOBEPEHHOr0 TpeboBaHUS O Tepenade BeIM  OAHOBPEMEHHBIM
IIPEIOCTABIEHUEM CO CTOPOHBI JJOBEPUTETIS.

[IpaBo ynepskaHusi TOBEPEHHBIM BelM 00JIadaeT CIASAYIOIMIMMH MPU3HAKAMH:

! Kaccauuonnoe ompenenenne Tomckoro obmactHoro cyma or 30.09.2011 mo gemy N 33-3072/2011 URL:
https://www.consultant.ru. (nata obpamenus: 24.01.2016 r.)
2 TlocranoBnenne ®AC Cesepo-3amaguoro okpyra ot 09.02.2012 mo gemy N A66-2612/2011 URL:
https://www.consultant.ru. (zata o6pamenus: 24.01.2016 r.)
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l. BO BiajeHUM MOBEPEHHOIO JOJDKHA NPEObIBaTh BEllb, MPHUHAJICKAIAS
JIOBEPUTEITIO;

2. TOBEpEHHBIM 00s13aH UMeTh TpeOoBaHHWE 00 OImIaTe CBA3AHHBIX C HEIO
U3JIEPKEK W MPOYNX YOBITKOB, a JOBEPHUTEIh - TpeOOBAaHWE MPOTHB MOBEPEHHOTO O
BbIJlau€ BEIlIY;

3. o TpeGOBaHUIO MOBEPEHHOTO MPOTUB JOBEPUTEIIS JOJIKEH HACTYIUTh CPOK;

4. npaBo yJepKaHUs HE MOKET ObITh UCKIIOUEHO COTJIAIIEHUEM CTOPOH.

[IpaBo ynepxaHusi MOBEPEHHOTO B JIOTOBOPE KOMMEPUYECKOIO MOPYUYEHHUS
MPUYUTACTCA TOBEPEHHOMY M B TOM CJydae, KOrja OH HMMEET K JIOBEPUTEIIO
TpeOOBaHHE, XOTSA M HE CBSA3AaHHOE C BO3MEIICHHUEM pacxoJOB B CBS3U C
BBIIIOJIHEHUEM [OPYYEHHS, HO 00pa30BaBIIEECs U3 J0r0BOPA IIOPYyUYEHHS .

O0s3aHHOCTAMH 00JaAAI0T U HACJIETHUKHU [TOBEPEHHOTr0, TaK B CITy4yae CMEPTH
MIOBEPEHHOIr'0, €ro HAaCIEAHUKH JOJKHBI M3BECTUTH JIOBEPUTENA O MPEKPAIICHUU
JIOTOBOpA, IPUHATH MEPBI K OXpaHE €ro MMYLIECTBA U MepeaaTh JaHHOE UMYIIECTBO

JIOBEPUTEIIO?,

2.4 VIsMeHeHnE U IPEKPALLEHNE TOTOBOPA IMTOPYYEHHUS

Hencryrommuii ['paxknanckuii kogekc Poccuiickoint denepanu HE COIECPKUT
HOPM, IIPEANMCHIBAIOIINX OCHOBAHUS NIPEKpaLeHNs npeacTaBuTenberBa. CtaTes 188
I'paxxnanckoro koxekca Poccuiickorn denepannun peraaMeHTUPYET JIMITb OCHOBAHUSA
IIPEKPAILEHNS] TOBEPEHHOCTH. HO TOBEPEHHOCTH - 3TO HE €IMHCTBEHHOE OCHOBAHME
BO3HUKHOBEHHMS IIPEICTABUTENLCTBAS. [Ipexpanienne JOBEPEHHOCTH BIIEUET 3a COOOM
P TPaBOBBIX MOCIEICTBUM, YCTAaHOBJIEHHBIX CT. 189 I'paxkmaHckoro Kojekca
Poccniickont ®enepaumn. Cormacho m. 1 cr. 189 I'paxnmanckoro xoaexca
Pocculickon ®denepannn 0TMEHA IOBEPEHHOCTH BIIEUET HAJIOKEHUE HA BBIJABIIEE €€

JUI0 00S3aHHOCTH U3BECTUTH 00 OTMEHE JIOBEPEHHOCTH JIUII0, KOTOPOMY OHa ObLIa

! Ppasknanckoe npaso: Vuebuuk. Tom 2 / Tlon pen. A.IL. Cepreesa. - M.: Ilpocnekr, 2011. — C.671.

2 Tpynusina JLIO., Cnekrop A.A. Tpaknanckoe npaBo Poccuu: yuebHUK 17151 By30B. — M.: IOctumungopm, 2010, —
C. 266.

3 Crenanopa H.A. TpekpallleHe IPeACTaBUTENLCKUX NPaBOOTHOIIEHMH // Poccuiickas roctuus. - 2008. - Ne 9. — C. 3.
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BbIJIaHa, & TAKXE HW3BECTHBIX €My TPETbUX JIMI, IS IMPEACTABUTENIbCTBA IEPEN
KOTOPBIMU BbIJaHA JOBEPEHHOCTh. Kpyr Juil, moanexamux U3BEIIeHUIO 00 OTMEHE
JIOBEPEHHOCTH, B KOTOPBIM BXOJAT JUI0, KOTOPOMY ObLIa BbIJJaHA JOBEPEHHOCTD, a
TAaK)K€ HW3BECTHBIE JTOMY JIMLY TPEThU JIMLA, I NPEICTaBUTENIbCTBA IEPEN
KOTOPBIMH BbIJIaHA JOBEPEHHOCTH, SIBIIIETCS YETKO OYEPUYEHHBIM U HE MOIJIEKUT
paclIMPUTETLHOMY TOJIKOBAHHUIO.

3aKOH HE YCTaHABJIHMBAET, B KaKOW (opMe TOMIKHO OBITH BBIPAKEHO M3BEIICHUE
00 OTMEHE JOBEPEHHOCTH, HO, MPUHUMAs BO BHUMAaHHUE, YTO MPU BO3ZHUKHOBEHUU
criopa OOSI3aHHOCTH JIOKa3bIBaHUS (PaKTa M3BEHICHUS COOTBETCTBYIOIIUX JHI] 00
OTMEHE JIOBEPEHHOCTH BO3JIaracTcsl Ha JIOBEPUTEINS], B €r0 COOCTBEHHBIX MHTEpECAX
1103a00TUTHCS O MOpsAKE U (OpME TAKOrO M3BEUICHMSI U €ro J10Ka3aTelbCTBEHHOU
cwie. BO3MOXHO BpydeHME TaKOro MHCbMEHHOTO W3BEUIEHUS TMOJl PAaCIHCKY,
OTIPABJIEHUE €0 3aKa3HBIM IIUCHMOM C OIHMCHIO BIOKEHUS .

IIpeacTaBUTENBCTBO MPEKPAILAETCS BCIEACTBUE BBIIIOJHEHUS IIPEICTABUTEIEM
TeX JEHCTBHI, KOTOPHIE BO3IOKIWIN Ha Hero?. [IoMHOMOUME Takke IPEKPAIAET CBOE
NEWCTBHE M B TEX CIydasx, KOT/a €€ MCIOIb30BaHue (DPaKTHYECKH HEBO3MOXKHO",

[IpeacTaBuUTENBCTBO MpEKpAIIAeTCs] U B ClIly4ae OAHOCTOPOHHErO OTKa3a OT
Hero npencrasureneM. OJTHOCTOPOHHUM OTKa3 OT IPEACTABUTENBCTBA €CTh CHEJIKa,
TpeOytomas  BocrpusTus. [loaToMy  ropuaMyeckoe  3HauY€HHE  OTKa3  OT
IPEICTaBUTENBCTBA MPUOOPETAET TOJBKO B MOMEHT, KOrJa KOHTPAareHT BO
BHYTPEHHEM IPaBOOTHOIICHUHU MPEICTABUTENIbCTBA Y3HAET JINOO TOJIKEH y3HaTh 00
OTKa3e, a He B MOMEHT, K MPUMEPY, OTChUIKH yBeIoMiIeHHs 00 oTkase. [Ipekpaienue
BHYTPEHHET0 IPAaBOOTHOUIEHUS TMPEACTAaBUTEIbCTBA B  Ciyyasx, Korja y
IPEACTABUTENSL OCTAETCS  YIIOJIHOMOYMBAIOIIMK JIOKYMEHT, HE JIMIIAeT €ro
(aKTH4eCKO BO3MOKHOCTH OCYIIECTBJISITH OT UMEHHU MIPEICTaBIAEMOro JIEHCTBHUS,
IIPELYCMOTPEHHBIE TUM JOKYMEHTOM. B CBSI3M C 3THM, yKa3bIBasi B KAYECTBE OJHOIO

U3 OCHOBaHUM MNPCKpamcCHusg IMpCACTAaBUTCIbCTBA OI[HOCTOpOHHHfI OTKa3 OT

! Epcees E.®. Iocnencteus npekpaiienus gosepennocty // [lpaso u sxonomuka. - 2008. - Ne 11. — C. 24-29.
2 Crenanosa H.A. [IpekpaliieHue npecTaBUTeIbCKUX NPaBOOTHOMIEHHIT // Poccniickas rocTumus. - 2008, - Ne 9. — C. 2.
3 Pacennes B.A. IIpencTaBuTeIbCTBO M CAEIKH B COBPEMEHHOM IpakIaHcKoM Tpase. - M.: Cratyt, 2006. - C. 289.
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IIPEICTABUTENIBCTBA, 3AKOHOAATENb UCXOIUT U3 TOTO, YTO MPEKPALIECHUE OTHOMOYUS
HE MOYKET OTPHIATEIBHO CKa3bIBATHCA HA MHTEPECAX TPEThHUX JIUIL'.

B ciydae noroBopa 0 KOMMEpYECKOM MPEICTABUTENILCTBE CTOPOHA, Kelaromias
IIPEKPaTUTh NOPYUYECHHE, 00513aHAa YBEIOMUTh 00 3TOM JIPYTyI0 CTOPOHY HE MO3/HEE
yem 3a 30 nHeH, B cllydae €ciu JIOrOBOPOM HE MPEeNyCMOTpPeH 0ojiee NITUTEIbHBIN
cpok (a63. 1 m. 3 cr. 977 I'paxkxnanckoro koaekca Poccutickoit deneparnuu). Beuny
orcyrcTBus B ['paxnanckom koxaekce Poccuiickon ®denepanny COOTBETCTBYIOLIETO
3ampera  Y4aCTHUK  Takoro JOrOBOpa HMMEET  BO3MOXHOCTh  COBEPIIUTH
BOJIEU3BSBIICHUE O MPEKPAIICHWHA C HAa3HAYEHHEM OTJararelbHOrO CpOKa, paBHOIO
CpPOKy, ykazaHHOMy B a03. 1 m. 3 cr. 977 I'paxxnanckoro kojaekca Poccuiickoii
®enepauuu a1b0 norosope. Ecin 3TO0 mpoucxoaut, TO OTAEIBHOTO YBEJOMIICHUS O
HaMEpEHUU NPEKPATUTh MOPYUYEHUE HE TpeOyeTcs.

[Ipn peopranuzanyiv OPUIAYECKOTO JUIA, SBISIOMIETOCS KOMMEPYECKHM
IOpeJCTaBUTENIEM, JIOBEPUTEIb HMEET TMpaBO OTMEHHUTb IopydyeHue 0e3
IpeaBapuTeNbHOrO yBeaomiieHua (a03. 2 m. 3 cr. 977 I'paxaaHCKOro Kojekca
Poccuiickoit @eaepanun).

[Topyduenne MOXET MPEKPATUTbCSI W MO CHCIUAIBLHBIM  OCHOBAHUSIM,
nepeuncieHHbiM B a63. 4 m. 1 cr. 977 I'paxnanckoro koaekca Poccuiickoii
®enepanuu: BCIECACTBUE CMEPTH JOBEPUTENS JTUOO MOBEPEHHOr0, MPU3HAHUS KOTrO-
a0 M3 HHUX HEJIEeCIOCOOHBIM, OrPaHUYEHHO JEECIOCOOHBIM JMOO OEe3BECTHO
OTCYTCTBYIOIIUM. M3 TOro oOCTOSITENHCTBA, YTO IMpaBa U OOSI3aHHOCTU MO CHEIIKE,
COBEpILIAEMON TMOBEPEHHBIM OT HWMEHU JOBEpUTENS, JIOJDKHBI OXBaThIBATHCSA
IPaBOCIOCOOHOCTHIO KaXI0I0 U3 0003HAYEHHBIX JIMII, - U3 3TOr0 OOCTOSTENbCTBA, B
YaCTHOCTH,  HQJIEKWUT, 4YTO TpU  yTpaTe  CcTaryca  HWHIMBUAYaJIbHOIO
NpEeANpPUHUMATENSL JTOBEPUTENIEM, JABIIMM MOPYYEHHE O 3aKIIOYEHUH JOroBOpA
MPOCTOr0 TOBAPUIIECTBA JIJIs1 OCYIIECTBICHUS MPEANPUHUMATEIBCKOMN NS TEIbHOCTH,

h1%(s0) IMOBCPCHHLIM, IMPHUHABIHIUM 3TO IMOPYYCHHUC, OHHU HC HMMCIOT BO3MOKHOCTHU

! Crenanosa H.A. TpekpalleHue IpeACTaBUTENLCKUX IPaBOOTHOIIEHMH // Poccuiickas rocTuuus. - 2008. - Ne 9. — C. 4.
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BBICTYNaTh CTOPOHAMHU JIOrOBOpa mnopydeHwus. [lodTomy ¢ yTpaTtol MMM TakKoro
CTaryca MOPydYEeHHE TAKKe IIPEKPAIAeTCs .

B cnywyae mnpekpamieHus OOTOBOpa NOPYYEHHsS [0 TOrO, Kak IOPYYEHHE
MCIIOJTHEHO TOBEPEHHBIM MOJTHOCTHIO, IOBEPUTEIb 00513aH:

- KOMIIEHCHUPOBATh MOBEPEHHOMY MOHECEHHBIE MPH HCIOJHEHUH MNOPYUYECHUS
U3JICPKKHU;

- B CIy4ae €CIIH TNOBEPEHHOMY IPUYUTAIOCH BO3HArPa)XJICHUE, OIUIATUTH
BO3HArpakJICHHUE COPa3MEPHO BBIMIOJIHEHHOU UM padote (1. 1 cr. 978 I'paxknanckoro
konekca Poccuiickoit denepanun).

Bosnarpaxaenue, npuuuTaroieecs ToBEpeHHOMY, JOJKHO OBITh COPa3MEpPHO
BBITIOJIHEHHON UM Ha MOMEHT IpEeKpalieHus: JoroBopa padoTe JAake B TOM cllydae,
€CJIM CTOPOHBI IIPUILLIH K COTJIAIIEHUIO 00 YCTAHOBJICHUH JPYrO CyMMBIZ,

Bwmecre ¢ tem, mpaBuio m. 1 cr. 978 I'paxpanckoro koaekca Poccuiickoi
denepanuy HE MPUMEHSIETCSI K BBIMOJHEHUIO MOBEPEHHBIM MOPYUYEHUS MOCIE TOrO,
KaK OH y3HaJl JIM0O JOJKEH ObLT Y3HATh O IPEKPaIEHUN MOPYUYCHUSI.

JloBepuTEIh UMEET MTPABO OTMEHHUTH MTOPYUYEHHUE, 4 TIOBEPEHHBIN OTKA3aThCsl OT
HEro BO Bcskoe BpeMs. CormanieHue 00 0TKa3e OT JaHHOTO IpaBa HUYTOXKHO (1. 2 CT.
977 TI'paxmanckoro koaekca Poccuiickoit ®eneparuu). B cBs3u ¢ 3TUM OTMEHa
MOPYYCHHUS] HE SIBIIACTCS OCHOBAaHWUEM JJisi BO3MEIEHUs yiiepda, MPUUMHEHHOTO
MOBEPEHHOMY MpEKpallleHueM AoroBopa mopydenus (m. 2 cT. 978 I'paxmaHckoro
Koziekca Poccutickoit @enepariuu). PaBHO Kak ¥ 0TKa3 MOBEPEHHOIO OT WCIIOJTHEHUS
MOPYYEHUsI JOBEPUTENISI HE SBJSETCS OCHOBAaHUEM i1 BO3MEILECHUS YOBITKOB,
NPUYMHEHHBIX JOBEPUTENIO MpEKpalleHueM Joropopa mnopyuyenus (m. 3 cr. 978
I'paxxganckoro koaekca Poccuiickoit @enepaiiun).

CrnenoBarenbHO, MO OOIIEMY TpaBUIy HU TMOBEPEHHBIN, HU JIOBEPUTEIIb HE
UMEIOT BO3MOXKHOCTH TpeboBaTh JpYyr OT Jpyra BO3MENICHUS YOBITKOB,

IIPUYUHEHHBIX MTPEKPALIEHUEM AOTOBOPA. VICKIIFOUEHHEM CUNUTAIOTCS CIIy4Yau:

! Ceprees A.I1. T'paxknanckoe paso: YueOuuk. Tom 2 / Tlon pex. A.IL. Cepreesa. - M.: Tlpocnekr, 2011. — C. 673.
2 Onpepenenue Briciero Ap6urpasknoro cyna Poccuiickoii ®@emepanun ot 04.07.2012 r. mo nemy Ne BAC-7869/12
«[lo wcky Kommamnum «STREAMEX Ltd. (Ne569305)» k OAO AKB «UWuBecr6ank» URL: http://kad.arbitr.ru/
Card/3b3686f4-bclb-4d56-af20-31f645431100 (mara obpamienus 25.10.2015 r.)
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- OTKa3a OT WCIIOJHEHHsI JOroBopa MOPYYEHHs, IPELyCMaTPUBAIOLIETO
JNEUCTBUS TOBEPEHHOI'0 B KA4eCTBE KOMMEPUYECKOIO IIPEACTAaBUTENS. 10 €CThb
KOMMEpPYECKUN  IPEACTABUTENb, OTKA3ABIUMHCA OT MWCIOJHEHUS JOroBOpa
NOpy4EHHUs], 00s13aH KOMIIEHCUPOBATh JOBEPUTEIIO BCE IPUUMHEHHBIE B CBSI3U C 3TUM
yObITKH. B cBOI0O Oyepenp AOBEpUTENb, OTKA3aBIIMICS OT JIOTOBOpa MOPYYEHHUS C
KOMMEPUYECKHUM IPEICTAaBUTENEM, TaKXKe 0053aH KOMIIEHCHUPOBaTh KOMMEPUYECKOMY
MPEICTABUTEINIO BCE MPUUNHEHHBIE TAKUM OTKa30M YOBITKH.

- OTKa3a IIOBEPEHHOIO OT HCIIOJHEHHWS JOrOBOpa B YCJIOBHAX, KOIZa
JOBEPUTEIIb JIUIIEH BO3MOXXHOCTH HHade OOECIEYUTh CBOM HMHTEpeChl. B Takom
clilydae yOBITKM, IIOHECEHHBIE€ JOBEPHUTEJIEM, IIOBEPEHHBIA JIOJDKEH OyJer
KOMIICHCUPOBATb.

Takum 00pa3oM, HA OCHOBAHHMH BBIIIEU3JI0KEHHOTO HAJIEKUT CAENATh BHIBOJ
TaKOT0 XapakTepa: [IOroBOp IIOPYYEHMsS 3aKJII0YaeTcs B IPOCTOM IMCbMEHHOMN
¢dopMe, HOTapUaAIbHOE YJOCTOBEPEHHE HEOOS3aTENbHO (€CIM MHOE HE YCTAHOBJIEHO
coryiamieHueM cTopoH). OCOOEHHOCTh 10rOBOpa MOPYUYEHUS BBIPAXKAETCS B BbIJAYE
noBepeHHocTU. Ilpeamer nporosopa MOpPyYeHHs — 3TO TOJIBKO IIPAaBOMEpHBIE
opuandeckue  nerctBud. Cpok  OCYHIECTBIEHHMS IIOJHOMOYMH  ITOBEPEHHOTO
YCTaHABIMBAETCA CPOKOM JIOBEPEHHOCTH, BBIIAHHOM JoBepuTeseM. CTOpPOHBI
JIOTOBOpa IMOPYYEHUS CAMOCTOSATENBHO ONPENEIIAIOT LIEHY J0roBOpa NOPYYEHHUs, B
HEKOTOPBIX CIIy4asX YCTAaHOBJEHHBIX 3aKOHOM IIpenroJiaracrcs Oe3BO3ME3THOCTD
noroBopa mnopydenus. [IpaBa u 00s3aHHOCTM CTOPOH JOrOBOpa MOPYYEHUs
PErIAMEHTUPOBAHBI TPAXKIAHCKUM 3aKOHOJATEIIbCTBOM, PABHO KAK M INPEKpPAICHUE

JIOTOBOPHBIX OTHOILIEHUU.
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3AKJIFOYEHHME

NHCTUTYT mnOpeACcTaBUTENbCTBA MIPACT HEMAIyl0 poOJib B TPAKIAHCKOM
000poTe, O YeM CBHICTEILCTBYET 3aKOHOJATEIbHAs PErIAMCHTHPOBAHHOCTh U
TpaaAULIMOHHOCTh. [lopydyeHne no3BOJIAET OJTHOMY JIMIlY NIEpeaTh CBOM MOJTHOMOYUS
Ha BBIMOJHEHHE KAKWUX-JIMOO0 JNEUCTBUNM MHOMY JMITy. Takas mporeaypa 0COOCHHO
pacnpoCTpaHEHAa B COBPEMEHHBIM BEK 3KOHOMHYECKOrO IMOJIbEMA M PACIIMPEHUS
IpaXJIaHCKOTO 000poTa. JIpyrumMu cioBaMu 3TO KOMMEPYECKOE MPEACTABUTEIHCTBO.
Takxke mOpydYeHUE UMEET BO3MOYKHOCTh OCYIIECTBISATHCA B CIy4ae HE JOCTHXKECHUS
COBEPILICHHOJIETUSA WM HEYJIOBJIETBOPUTEIBHOTO COCTOSIHUS 310pOBbs. l[lopydenue
TAKKE MOYKET OCYIIECTBIATHCS MPU MPEACTABUTEIBLCTBE HHTEPECOB B Cyze. [aHHbIN
BUJI TOPYUYEHHUSI UMEET 0C000€ 3HAUYEHHE, MOCKOJbKY MPAaBO HAa CYAEOHYIO 3allUTy
3akperieHo B Konctutynuu Poccuiickoit  ®depepanuu. IlpencraBUTENbCTBO
HHTEPECOB B CyJE MOXET OCYIICCTBISATHCS KaK B Cydax oOOIeld HOPUCIUKIINH,
MHUPOBBIX CyJaX, TaK U B apOUTPAXKHBIX CyJax, a PaBHO KaKk U B JAPYrux
aIMUHHUCTPATUBHBIX OpraHax.

Cnenyer OTMETUTD, YTO BBIMOJHEHUE KOMMEPYECKOTO MOPYUCHUST 00JIEKaeTCsI
B JIOTOBOPHYIO (pOpMYy, a IMEHHO MMEET MECTO 3aKJIIOUCHHE JIOrOBOPA MOPYUCHUSI.

JloroBop mopy4eHusi — 3TO COIJIALICHUE, B CJIEJICTBHE KOTOPOIrO MOBEPECHHBIN
00sI3yeTCs OCYIIECTBUTh OT HMMEHU M 3a CPEICTBA JIOBEPUTEIS OIPEACICHHBIC
opuaudeckue aeiicteus. [1o cBoel mpupoe 10roBop mopydeHus 00JagaeT TaKuMU
IOPUANYECKUMH  XAPAKTEPUCTUKAMU: JOTOBOP TMOPYYEHUSI — KOHCEHCYaJbHbIM,
BO3ME3/IHbINA JINOO OE3BO3ME3AHBIN, ABYCTOPOHHUM, IOTOBOPY MOPYUCHHS MPUCYIIL
JUYHBIA  XapakTtep. CTOpoHaMHM HTOTO JOTOBOpPAa BBICTYMAIOT JOBEPUTENL W
MOBEpPEHHBINA. JlOTOBOp MOpYYEHUST MOXKET MNPUMEHATHCS B cdepe NPUMEHEHHs
MAaTEPUAIIBHOTO U MPOLECCYAIBHOTO MPABA.

JloroBop moOpyueHHs 3akioudaeTcs B IPOCTOM MHUCBMEHHOW  (opme,
HOTapuaJlbHOE YJOCTOBEPEHHUE HEO0O0s3aTeIbHO (€CIM HHOE HE YCTaHOBJIEHO
corjamieaneM ctopoH). OCOOEHHOCTh OTOBOpa MOPYUYEHHUs BBIPAKAETCS B BbIJaue

JAOBCPCHHOCTH. [Tonnomouue MpEeaACTaBUTCIIA MOXECT OCHOBBIBATbCA Ha
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JIOBEPEHHOCTH WJIM 3aKOHE. 3aKOHHOE TPECTABUTEIHCTBO MMEET MECTO OBbITh, K
npuMepy, B cllydyae IpaBa pOJAMTENICH (3aKOHHBIX TOMEYUTENCH) BBICTYNATh B
rpaKJaHCKOM 000pOTE OT UMEHU HECOBEPIIEHHOJETHUX. [IpecTaBUTENhCTBO MOXKET
TaK)K€ OCYILIECTBJISATHCA M HA OCHOBAaHUHU aIMUHHUCTPATUBHOIO akTa. Ocoboe MecTo
3aHUMAET JIOTOBOpP TMOPYYEHUS, 3aKIIOYAEMblii MMEHHO IpU OCYIIECTBICHHUU
opuandeckoil momonyu. [I0CKONIBKY MpU 3aKIOYEHUH TOTO JTOTOBOpPA CYIIECTBYET
psii 0COOEHHOCTEH, K MpUMeEpY, 0c00asi OTBETCTBEHHOCTh MTOBEPEHHOTO MEPE CBOUM
JIOBEPUTEIIEM.

[Ipenmer noroBopa moOpy4eHUsT — 3TO TOJBKO NPABOMEPHBIE HOPUANYECKHUE
neiicteus. He paspemaercst cOBepIIEHHME 4Yepe3 NPEACTABUTENS TaKUX JCUCTBUM,
KOTOpBIE II0 CBOEMY XapakTepy MOILYT COBEpPLIATHCS  HEINOCPEICTBEHHO
UHIUBUAYabHO (K mpumepy, odopmieHue 3aBemiaHusi). Cpok OCYIIECTBICHUS
MIOJTHOMOYMM TOBEPEHHOTO YCTAHABIMBAETCS CPOKOM JIOBEPEHHOCTH, BBIIAHHOU
noBeputeneM. CTOPOHBI 1IOTOBOPA MOPYYEHHUSI CAMOCTOSITENIBHO OMPENEHSIOT LEHY
JIOTOBOpa TMOPYYEHHsS, B HEKOTOPBIX CIydasiX YCTAHOBJICHHBIX 3aKOHOM
npeanosaraercs 0e3BO3ME3THOCTh JIoroBopa mopydenus. llpaBa u oOs3aHHOCTH
CTOPOH JIOTOBOpa MIOPYYECHHUS pErJIaMEeHTUPOBAHBI rpakTaHCKUM
3aKOHOAATEIBCTBOM, PABHO KaK U MPEKPAIICHUE JOTOBOPHBIX OTHOILICHUH.

[To-HameMy MHEHUIO, UHCTUTYT MPEACTABUTEIHCTBA HEOOXOIUMBIN, Ba>KHBII
AJIIEMEHT TPaXAAHCKOTO 000poTa. A COOTBETCTBEHHO TaKasl K€ MPaBOBas BaXHOCTb
OTBOJAUTHCS JJIs1 AOTOBOPA NOPYUYEHUS.

OngHako  HEOOXOJMMO  COBEPIIEHCTBOBATH  IPABOBOE  PETyJIMPOBAHUE
OTHOILIEHHUH MO MOPYYEHUIO ITyTEM BHECEHHMS Ceayromux n3Menenui B ['K PO:

1) ycranoButh B 'K P® cpok B TedeHHEe KOTOPOro JOJKHA OBITh BbIJaHA
JIOBEPEHHOCTh, ISl 3THX Leier u3noxuth 4. 1 ct. 975 T'K PO B crnepyromeit
pemakiuu:  «JloBeputenb  00s3aH  BBIAATH  MOBEPEHHOMY  JIOBEPEHHOCTH
(IOBEpEHHOCTH) HA COBEPIICHHE HOPUANYECKUX JACHCTBUM, MPETyCMOTPEHHBIX
JIOTOBOPOM TIOPYYEHHUs, 3a HCKIIOUYEHHEM CIIy4aeB, MPEAYyCMOTPEHHBIX ad3aiem
BTOpHIM myHKTa 1 crateu 182 nactosimero Koaekca, B cpok He mo3aHee 10 pabounx

JHEW ¢ MOMEHTa 3aKJIIOUEHMsS JOroBOpa MOpydeHUs M (WJIM) HCTEUECHHS CpoKa
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JICUCTBHUSL TPEAbIAYIIEH JOBEPEHHOCTH, €CIIM 3aKOHOM WM JIOTOBOPOM HE
IIPEAYCMOTPEHO HHOEY.

2) npeaycMotpeTh B 4. 1 ¢T. 977 'K PO B kauecTBe OCHOBaHHS IIPEKPALLICHHUS
JIOTOBOpa TMOPYYEHUsSI — HEBBLIAYY JOBEPUTEIIEM IMOBEPEHHOMY JTOBEPEHHOCTH IO
MCTEUECHUH YCTAaHOBJIIEHHOTO JJISI 3TOTO CPOKa.

Bosmee Toro, koHuenuMs AOrOBOpa MOPYYEHHA JIOJDKHA  YYHUTHIBATh
B3aMMOCBSI3HU JAHHOT'O MPABOBOI0 SIBICHUSI C NHBIMU IPABOBBIMU OTPACIAMU TaKUMU

KaK HaJIOTOBOC U TaAMOKCHHOC IIPAaBO.
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