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HNPEANCJIIOBHUE

[lonroroBka ydeOHOro MOCOOWMSA BBI3BaHA, MPEXIE BCETO, IMPUHITHEM
HOBOT'O YTOJIOBHO-IIPOLIECCYalIbHOTO Kojiekca P®, BHECIINM CYIIECTBEHHBIE
U3MEHEHHUs B [IPAaBOBOE PETYIMPOBAHUE pa3pellieHrs] BOIPOCOB, KacarollnX-
sl UCTIONHEeHUs mpuroBopa. Kpome Toro, co BpeMeHH MOCIeAHUX padoT, Ho-
CBALIEHHBIX YTOJOBHO-IIPOLECCYANbHBIM MPOoOJieMaM HUCIIOJHEHHUs MPUIOBO-
pa (M.K. CBupunoB «CyluiHOCTh ¥ MpeaMeT CTaJuy UCIIOJHEHUS MPUIOBO-
pa», 1978; E.A. MatBuenko, B.H. bubuio «YrojaoBHOe CyaOmpON3BOICTBO
10 UCTIOJTHEHUIO MTpUToBOpa», 1982; B.U. llIBenos «/cnonmHenne nmpuroBopa
B COBETCKOM YTOJOBHOM Ipouecce», 1982; B.B. Hukomok «YronoBHO-
UCIIONIHUTENbHOE cynomnpousBoactBo B CCCP», 1989; B.JI. Anamenko
«[IpoueccyanbHble CTaauM, CBSI3aHHbIE C peann3alueill mpuroBopa, ormpene-
JIeHHUsI ¥ mocTaHoBlieHus cyaa», 1993; FO.K. SxkumoBuu «JlomonHUTENbHBIE
U 0coOble MPOM3BOJCTBA B YroJIOBHOM Mpoliecce Poccum», 1994), mpomwio
JIOCTaTOYHO BPEMEHH, U HEKOTOPbIE U3 BBICKAa3aHHBIX B ATHX KHUIaxX I10JO-
JKEHUI TOJHKHBI OBITh MEPEOLICHEHBI C YYeTOM COBPEMEHHOI'0 3aKOHOIATelNb-
CTBa M IIPaBONPUMEHUTENbHON npakThku. Hakonen, usyuenue tems! «Mc-
MOJIHEHHE NPUTOBOpa» B paMKax Kypca yroJIOBHOIO IIpoLecca TPaauLuOHHO
BEI3BIBACT CIOKHOCTH, 00YCIOBIMBAaEMbIe KOMIUIEKCHOCTHIO MPAaBOBOTO pe-
TYJIUPOBAaHUS U HEOJHOPOJHBIM COAEpXKaHUEM IpolleccyaIbHON AesITebHO-
CTH IO PaCCMOTPEHUIO U Pa3pelieHUI0 BOIPOCOB, KACAIOLUINXCS HCIOJHEHUS
MIPUTOBODA.

Hacrosmiee mocobue oxBaThiBaeT HanOoJee CyIIECTBEHHbIE YTOJOBHO-
npolieccyanbHble TPOOJeMbl U BOMPOCH], CBA3aHHBIC C WCIIOJHEHUEM IPH-
roBopa.

B nepBoii rmaBe packpbIBaeTCs YTOJIOBHO-TIPOLIECCYaTbHOE MOHITHE HC-
MOJIHEHUSI TIPUTOBOPa, paccMaTpUBAIOTCS TaKWe KaTerOpWH, Kak «IpOBO3-
TTallleHre TIPUTOBOPaY, «OOpalleHne MPUTOBOpa K MCIOIHEHHIO», «BCTYII-
JIEHWE TPUTOBOPA B 3aKOHHYIO CHIY», YTOYHSIOTCS OCHOBHBIE CBOMCTBA
BCTYIMBIIIETO B 3aKOHHYIO CHJy MPHUTOBOpa cyjAa, AaeTcs Kiaccuduranus
MIPOM3BOACTB, CBA3AHHBIX C Pa3pelIeHUEM BONPOCOB, KACAIOIINUXCS UCTIOJIHE-
HUS IPUTOBOpa, aHAIM3HUPYETCS CTPYKTypa U ColepKaHHe MpoLeccyalbHOM
JIeATEeIbHOCTH IO UCIIOJIHEHUIO TPUTOBOPA.

Bropas riaBa mOJIHOCTBIO MOCBSILEHA ONPENENIEHUIO MPOLECcCyaIbHOIo
MOJIO’KEHUS] OCHOBHBIX YYaCTHUKOB IMPOU3BOJCTBA [0 PACCMOTPEHHUIO U pa3-



4 IIpeoucnosue

PELICHHI0 BOIPOCOB, CBA3AaHHBIX C HUCIONHEHHEM IMPUrOBOpa: CyJa, OCYyX-
JICHHOTO0, aJIBOKaTa OCYXJIEHHOT0, IPOKYpOopa, MPeACTaBUTENs OpraHa u yd-
PpeXIeHMs, UCIIOIHSIOIMX HAaKa3aHue, U ap.

TpeTbst T1aBa CONEPAKUT aHATU3 MPeAMETa U NPEeeNoB JOKA3bIBaHUS IO
JenaM, CBS3aHHBIM C paspelleHHeM BOIPOCOB HCIIOMHEHUS IMPUTOBOpa, a
TaKXe pacKpblBaeT COJepXkKaHWE 10Ka3aTeNIbCTB, HMCIOJIb3yEeMbIX IpU pac-
CMOTpPEHHUH ITUX JIE.

YeTBepTast I11aBa MOCBSIIEHA CONEPKAHUIO MIPOLIECCYAbHOM AeATeNbHO-
CTU [0 PACCMOTPEHHIO KOHKPETHBIX BOIPOCOB, BXOIAIIMX B MpPEAMET HC-
MOJIHEHUSI MIPUTOBOPA, C YUETOM IOCIEIHUX W3MEHEHHH yroJIOBHOTO, Yro-
JIOBHO-HCIIOJHUTENILHOTO M YTOJIOBHO-IIPOLIECCYAIbHOTO 3aKOHOAATENbCTBA,
a TaKkXKe Cy/leOHOM MPaKTHKH, COIEep Kalleics] B peIleHUsX BBICIINX CyIeo-
HbIX opraHoB Poccun — Koncrurynmonnoro u BepxosHoro Cynax P®.

3aKiIloueHNe COAEPKUT aHaIu3 BO3MOXKHBIX MyTeH COBEpPLIEHCTBOBaHMUS
JeWCTBYIOIIEr0 3aKOHOAATENBCTBA, PErYIUPYIOIIEr0 paccMaTpUBaeMble BO-
MIPOCHI.

KommniexkcHblif xapakTep MPaBOBOIO PEryIMPOBaHMs MpejnosaraeT yc-
BOEHHE CTyIE€HTaMH OCHOBHBIX MOHATHI HE TOJIBKO Kypca YroJOBHOTO IPO-
1ecca, Ho TakXke yTroJIOBHOTO (TJIaBHBIM 00pa3oM, nojoxernid O01iei yacTh)
Y YTOJIOBHO-HUCIIOJHUTEIHHOTO TIpaBa.



I'nmaBa 1

YI'OJOBHO-ITPOLECCYAJIBHAS CYHIHOCTD
NCITIOJIHEHMS ITPUT'OBOPA

1. ITousiTHE HCIIOJIHEHUSI TPUTOBOPA

IToMHMO peryaMpoBaHMs IOPsAKA PACCMOTPEHHS W pa3pelleHHs yro-
JIOBHBIX JIeJI OT€YECTBEHHOE YTOJOBHO-NIPOIIECCYalIbHOE MPAaBO perjiaMeHTH-
PYET IpOoleCCyanbHy IO AeATENbHOCTD, CBA3AHHYIO C UCIIOJIHEHUEM HPUTOBO-
pa. B 3TOM CMBICTIe UCIIOTHEHHE [TPUTOBOPA MPEACTABIET COOOM OTAENbHBIHN
YTOJIOBHO-TIPOIIECCYalbHBIA MHCTUTYT, BKJIIOUYAIONIMKA B ceOsS HOPMBI, MpH-
3BaHHbBIE PEryJMPOBAaTh OOpalleHue CYAeOHBIX PElIeHUi K MCIOJIHEHHIO, a
TaKKe MOPSIOK pa3pelieHns] BOIPOCOB, BO3HUKAIOIINX B XOJ€ HEMOCPEICT-
BEHHOMW peaju3alliy MPUroBOPa U MHBIX CYACOHBIX PEIICHHM.

VcrnonHeHne MpUroBOpa Kak IMpollecCyabHasl AeATeIbHOCTh MOXKET
OBITH OmpeeseHo MO0 B KaYeCTBE 3aBEPIIAOIIEro dTana CyI0MPOr3BOIACT-
Ba — CTaINM WCIIOJIHEHNS TIPUTOBOPA, MO0 B KaYECTBE KOMILIEKCA OT/EINb-
HBIX MTPOM3BOJICTB, BOSHUKAIOIINX B XOJ€ WIN TOCIe 00palleHus Cy1eOHbIX
penieHnii K peanusanui. KOHeUHBIH BHIOOP 3aBMCHT OT TOTO, KaKHe KpHUTe-
puH OyAyT IIOJIOKEHBI B OCHOBY AM((epeHIMaliy MPOIEeCCyalbHON Ies-
TeJIbHOCTH. Ecin B OCHOBY KjazeTcsl AelieHre CYyAOIMPON3BOICTBA HA MOCIie-
JIOBaTeNbHbIE ITAIBl — CTaIUK, TO UCIIOJIHEHHE MTPUTOBOPAa HEOOXOANMO II0-
HUMAaTh B Ka4eCTBE 3aBEPIIAIONIEN CTaiK YTOJOBHOTO npoueccal. Ecnu oc-
HOBHBIM KPHUTEPHEM SIBIISIETCS JIENIEHUE Mpoliecca Ha OT/AebHbIE MPOHU3BO/I-
CTBa, TO MOJ HMCIOJHEHHEM IMPUTOBOpPa HEOOXOJMMO MOHMMATh KOMILIEKC
OTHENBHBIX MPOM3BOJICTB, HAMpPABIEHHBIX HAa pa3pelleHHe BOIPOCOB, BO3-
HUKIIUX T0CJIe BBIHECEHUS CyIeOHOTO pelleHrs U CBSI3aHHBIX C €ro HCIoJ-
HeHMeM”. YKa3aHHbIE TOIXOMbI HE IPOTUBOpEYAT JPYT APYLY, a OTPaKaroT
pas3yIMYHbIE B3TJSABI HA CTPYKTYPY HPOLECCYaTbHOM NeITeIbHOCTH.

! MonpoGHee cm.: Coupuodos M.K. CyIHOCTb i MPEAMET CTaAiK UCIIONHEHNs IPUTOBOPA.
— Tomck, 1978. — C. 97-108; Kyyosa 3.®. Vcnonnenue npurosopa. — M., 1960. — C. 18;
Ilepnoe U J]. cnonnenue npurosopa. — M., 1963. — C. 13; Mamesuenxo A.E. I1purosop
cyJa ¥ ero ucnojHenue. — Munck, 1968., u ap.

2

“ CM.: Jobposonvckas T.H. JleaTensHOCTb Cyia, CBA3aHHAsA C UCTIOJIHEHHEM PUTOBOPOB.
- M., 1979. — C. 18-20. Axumosuy FO.K. JIonoiHUTEIbHBIE U 0COObIe MPOU3BOACTBA B



6 O.B. BopoHun

HcnonHenne nMpuroBopa B yrojoBHO-TIPOIECCYATLHOM CMBICIE HE00XO0-
JUMO OTIIMYATh OT UCTIOJHEHUS IPUTOBOPa KaK (PaKTHUECKOU e TeIbHOCTH,
HaIpaBJieHHON Ha HENOCPEJCTBEHHYIO pealln3aliiio TpeOOBaHUM, colepiKa-
IUXCsl B IPUTOBOPE, OPraHaMu M yUPEXKACHUSIMH YTOJIOBHO-HCIIOTHUTEIh-
HOW CHCTEMBI, a TAaKXKe Ha MpHBEJIeHHE TPUTOBOpa B MCIIOJIHEHHE, O3HAYA0-
mee JeSATeIbHOCTh 3TUX OPraHoOB MO oOecreyeHrto (HaKTHYecKOro Hadvaja
OTOBIBaHWS HaKa3aHUS OCYXKACHHBIM (IIPHUEM OCYKICHHOTO B HCIPABUTENb-
HOE YUpeXJieHHe, OCTAHOBKA €ro Ha y4eT U JIp.), a NP OCYXXISHUH JIUIa K
HaKa3aHWIO, He CBA3aHHOMY C WCIPABUTEILHBIM BO3JecTBAEM (HampuMep,
mTpad), — Mo HEMOCPEICTBEHHOMY UCTIOJTHEHUIO HaKa3aHUS .

OcHoOBHas 3aj1a4ya 3TOTO 3Tarna CyJIOIMPOU3BOJICTBA 3aKIII0UaeTcsi B obec-
MEYeHW TMpaB M  3aKOHHBIX HMHTEPECOB  YYaCTHHKOB  YTOJIOBHO-
MPOIECCYANTBHOM NEATENILHOCTH B XOJIe M Tocje OOpalleHus CylneOHbBIX pe-
IIEHUI K WCIIOJIHEHWIO TyTEeM NPAaBWJIBHOTO MPUMEHEHHUS YTOJIOBHBIX, yTO-
JIOBHO-UCTIOTHUTEIIBHBIX, YTOJOBHO-TPOLIECCYATbHBIX W WUHBIX HOPM, pery-
TUPYIOIINX CKJIaBIBAIOIIUECS B X0/l Pealli3alliy pElIeHnH Ccyia MpaBOBbIe
OTHOIIICHMUS.

Jnst aTOro 3Tama mpoleccyalbHON NeATENbHOCTH XapaKTEpPHO Hallndue
0c0o00T0 Kpyra y4aCTHHKOB CyIONPOU3BOACTBA. [IOMMMO TpaguIIMOHHBIX —
cyJlia, IPOKypopa W ajgBoKaTta — MPH PElIeHWH BOMPOCOB, CBSI3aHHBIX C HUC-
MOJTHEHUEM NPUTOBOPa, MPUHUMAIOT YYacTHE OCYKJCHHBIE U MPECTaBUTENH
OpPTraHOB W yUPEKICHNH, UCTIONHAIONINX HaKa3aHUe, a B HEKOTOPBIX CITydyasX
— TpeACTaBUTENIN OPraHOB BHYTPEHHHUX Jell (HalpuMep, TP pacCMOTPEHUH
BOIIPOCA O 3aKJIIOYCHUH IO/ CTPaKy OCYKJICHHOTO, CKPBIBAIOIIErOCsS OT OT-
ObIBaHUS HaKa3aHWs B BHUJE ITpada, 00s3aTeNbHBIX U UCTIPABUTEIBHBIX pa-
00T MO0 OrpaHUYEeHHUsT CBOOOIBI IO PACCMOTPEHHMS CyJIOM BOIIpOca O 3aMeHe
ATUX BUJIOB HakazaHus — 1. 3 4. 1 c¢1. 399 VIIK PD).

OcoOeHHOCTSIME O0yafjaeT ¥ (YHKIMOHAIBHOE COJACpIKaHUEe UX Jes-
TenbHOCTH. K puMepy, Tpu pa3penieHny BOIPOCOB, CBS3aHHBIX ¢ MCIIOJIHE-
HHUEM TPUTOBOpPA, MPOKYPOp HE OCYIISCTBISICT HM (YHKIUIO HaJI30pa, HU
HOJIePKUBaeT OOBMHEHME, a BBINONHACT NPaBOOOECHEUNTETbHYI0 (QYHK-
M0, 3aKITIOYAOIIYIOCS B CO3JIaHNN HAJIKAIINX YCIOBUH i OOBEKTHBHO-
ro, 3aKOHHOTO ¥ 000CHOBaHHOTO BEIHECEHHS pemeHus. [I0CKONbKY B JaHHOM
cllydae OTCYTCTBYeT OOBMHEHHE, JIesITeIbHOCTh a/IBOKaTa MpeACTaBiseT Co-

yronosHoM mnponecce Poccun. — Tomek, 1994. — C. 23-75; Boponun O.B. I1pon3BoacTBo
[0 PaCCMOTPEHHIO U Pa3PELIEHUI0 BOIMPOCOB, CBSI3AHHBIX C YCIOBHO-JOCPOYHBIM OCBO-
ook aenneM. — Tomck, 2004. — C. 32-46.

3 Cm.: Huxomiox B.B. Ucnonuenne npuroBopa. — Omck, 1998. - C. 7.
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0ol He ompoBep)KeHre OOBUHEHHS, a OKa3aHUEe FOPUINYECKON TTOMOIIHU OCY-
xaeHHoMy. [IpencTaBuTens UCIIPABUTEIBHOIO OpraHa WU YUYpexKIeHHUsS OT-
CTaWBaeT CBOH yroOJOBHO-MCIIOJHUTENBHBIN HHTEPEC, COAEpKaHne KOTOPOTO
onpejenseTcd KOHKPETHBIM MPEeIMETOM MPOU3BOJCTBA U JieKalleld Ha 3TOM
oprate (yHKIIMH UCTIPABJICHHUS OCYKICHHOTO.

ConeprkaHue yroJIOBHO-TIPOIIECCYaIbHON NesATeTbHOCTH, CBI3aHHOM C MC-
MOJIHEHHEM TIPUTOBOPA, 00pa3yeT YTOJOBHO-TPOIECCYallbHAS NEeSTebHOCTD
cyna (cynpH) Mo oOpalieHuto MPUroBOPOB, MOCTAHOBIICHUN W ONIpEACTICHUH K
WCIIONIHEHHIO, HEMIOCPEICTBEHHOMY HCIIONHEHHIO OTHCIBHBIX CylNeOHBIX pe-
IICHUH W pa3pelleHuI0 BO3HUKAIOMINX TPH UCIIONHEHUH CyIeOHBIX PEeIICHUIA
BompocoB. [Tpu aTom eciu aeiicTBUs cynpH (Cyna), CBA3aHHbIe ¢ oOOpaleHueM
CyIneOHBIX pelleHuid K HCIOJHEHHIO, MPEJCTaBISI0T co00i 00s3aTeNbHbIH
3TamN CyAOTPOM3BOJICTBA, TO OCTAIIbHAS — TAKOBOH HE SBICTCS.

HeiictBusa cyapu (cyga) mo oOOpalleHHWI0 MPUIOBOpa K MCIOJHEHUIO
NPEJICTABISAIOT cO00M pacropshkeHHe HauyuHATh ACATENBHOCTh IO peajn3a-
UM COAEpIKaIluXCs B mpurosope npennucanmidi. Cyx npuderaeT k odparie-
HUIO TOTJa, KOrJa peaju3alus Haka3zaHUs OTJelieHa OT MpaBOCYAMs U Mpen-
CTaBJIACT COBOKYIHOCTh HEOOXOIWMBIX Ul ATOTO CIEUHANbHBIX JEeHCTBUMA
HecyneOHBIX opraHoB. [Ipm oOpamieHnu TpUTOBOpa K HWCIONHEHHIO CYJ
TWIIE 0(OPMIIIET COOTBETCTBYIOIINE TOKYMEHTHI M HANpaBIsIeT WX HCIpa-
BUTEIILHOMY OpraHy WM YYPEeXKISHHWIO IJIsl peanu3anuu. Takum obpasom,
JIaHHAs cyneOHas MesTeNbHOCTh HOCUT OpraHU3allOHHO-PACTIOPSINTEEHBIN
Xapakrep .

CornacHo AeHCTBYIOLIEMY 3aKOHOJATENIBCTBY, CyJl CAMOCTOSATENIBHO HC-
MIOJIHSIET MPUTOBOPHI, HAaKa3aHWE 10 KOTOPBIM He MpearojaraeT HU30JsIIUN
OCY)KIEHHOTO OT OOIIEeCTBa, a TAK)Ke He TPeOyeT CPOYHOTO UCIIPABHUTEIHHO-
r'0 BO3JICMCTBHUS WK CYLIECTBEHHOTO OrpaHUYEHUs MpaB U CBOOO OCYXKIEH-
Horo. Tak, YTOJIOBHO-UCIIONHUTENLHBIA KOJEKC MpeycMaTpruBaeT, 4To Ha-
KazaHWe B BUJIE JINIIEHHUS CIEIHATFHOT0, BOMHCKOTO MITM TIOYETHOT'O 3BAHUS,
KJIACCHOTO YWHA M TOCYJIapPCTBEHHBIX HArpaj WCIOJHIETCS CYJOM, BBIHEC-
M puroBop (4. 3 ct. 16 YUK P®). Ilo cmbicity aeicTBYIOIIETo YrooB-
HO-TIPOLIECCYaNTbHOTO 3aKOHOAATENHCTBA Cy.IBI MCIIONHSIIOT ONpaBAaTebHEbIe
MIPUTOBOPEI, a TAKXKe OOBHHUTEIBHEIC IPUTOBOPHI Oe3 Ha3HAueHWs HakKaza-
HUS WA ¢ OCBOOOXKIeHHEM OT HakazaHus (cT.cT. 302 u 311 YIIK P®D).

IIpu dakTryeckol peann3anuu CyneOHBIX PElICHWH NajeKo He Bcerna
TpeOyeTcss BMEIaTeIbCTBO CyNeOHBIX OpPraHoB. JJOBONBHO YacTO MPUTOBOP
WK WHOE CcyneOHOe pelIeHne UCTIONHAIOTCA B TOM BHJIE, B KOTOPOM OHU OblI-

*Cwm.: Csupuoosé M.K. Yxas. cou. — C. 121.
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JM BBIHECEHHI cyloM. BmecTe ¢ TeM MHOrAa B CHIly OOHapy»eHUs HEKOTO-
PBIX HETOYHOCTEW B CyJIeOHOM pellleHnH (Hampumep, py HaJuduu apudme-
THYECKON OUIMOKH, NOITYyIICHHON MpPHU MOJCYeTe BPEeMEHH 3adeTa HaXOoXKe-
HUSI OCYXJICHHOTO IOJ] CTpaXkel B KauecTBE Mepbl IpecedeHusl 10 MOCTaHOB-
JICHUS IPUTOBOPA), MOSIBIICHUSI 0OCTOATENBCTB, 00YCIOBIMBAIOIINX HEOOXO-
IVIMOCTh JOCPOYHOTO MpEKpalleHHs] OTOBIBAHWS HAKa3aHWs, H3MEHEHHS
pa3Mepa, BUAa WIM MOpsKa OTOBIBAHUS HaKa3aHWA, K KOMIIETEHIIMH CyJa
OTHOCHTCS pa3pelleHre U JaHHBIX BOIPOCOB. PaccMoTpeHue u paspelieHue
YKa3aHHBIX BOITIPOCOB TPOMCXOIWT B CyAeOHOM 3aceJaHWH IO IIPaBUIIaM,
yctaHoBieHHBIM T1. 47 YIIK PO.

TaxkuM o0pa3oM, UCHOIHEHHE NPUrOBOpa MPEACTaBIsIeT cOOON OTAeNb-
HBIH IJTaCT OT€YECTBEHHOI'O YTOJIOBHOTO MIPOLIECcCa, BKIIOYAIOLIHNA B ceOst:

a) oOpamieHne cyqeOHBIX PEIIeH i K NCIIOTHEHHIO;

0) HEeNoCpeACTBEHHOE MCIOJHEHHE CYIOM OTHAENbHBIX CyAEOHBIX pe-

IIICHU;

B) paccMOTpeHHe W pa3pelieHHe B CyleOHOM 3acelaHHH BOIPOCOB,
BO3HMKAIOUIMX B XOJ€ peaju3alud HakazaHus ((haKTHUEeCKOro Hc-
MIOJTHEHUsI IPUTOBOPA);

I) paspelieHre COMHEHNH M HeSCHOCTEH, BOSHUKAIOIINX MIPU UCIIOHE-
HUU NIPUTOBOPA.

[To cBoeil mporeccyansHONW TpUpOAE AaHHAs cyAeOHas JesTeTbHOCTh
pasnmmuHa. O6pamenne cyI1eOHbIX pelieHnH K UCTIONHEHUIO0, KaK 0TMEYaJloch
BbIIlIE, MPEJCTaBISET cOO0M Cyrybo pacnopsauTeNnbHylo (aIMHUHHUCTPAaTUB-
HYI0) AeATeNbHOCTb cyJa. HemocpeacTBeHHOE UCHONHEHUE yKa3aHHBIX BbI-
me cyneOHBIX pelIeHUH B CHIy MX OCOOOro COAEpXKaHUS MOXKHO IMpeicTa-
BUTh KaK 3aBEpLUMTENbHBINA 3Tal MPaBOCyIus, HAYATOTO MPH PAaCCMOTPEHUH
YTOJIOBHOTO Jefa. A BOT cyAeOHOe paspelleHHe BONPOCOB, BOSHUKIIUX B
XOZIe peanu3alyy HaKa3aHUs, SBISIETCS HETIOCPEICTBEHHBIM OCYILECTBIICHHU-
€M IpaBoCylusi, MOCKOJbKY B JAHHOM Cily4ae INPOMCXOIUT NPUMEHEHHE B
CyZeOHOM MOPsAAKE YTOJIOBHO-IIPABOBBIX, YTOJIOBHO-IIPOLIECCYAIBHBIX WHBIX
HOPM Ha OCHOBE pa3pellIeHHs CIiopa IO MOBOAY HOBBIX OOCTOSITENBCTB, 00Y-
CIIOBITMBAOLINX N3MECHEHNE paHee BEIHECEHHOTO CyIe0HOTO pelleHrs B Jac-
TH HaKa3aHMsL.

B xozme paccMOTpeHHs! BOIPOCOB, CBSI3aHHBIX C UCIIOJIHEHWEM TIPUIOBO-
pa, CyIo TaKkXKe OCYIIECTBISIET KOHTPONBHYIO (DYHKIHIO 32 NeSTEIbHOCTHIO
YTOJIOBHO-MCTIONHUTENEHBIX OPTaHOB M yUpekKIeHUH 1o (paKTHIecKol pea-
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nusarmy Hakasauus . Cornacuo YIIK P®, ykazanHast pyHKIUSI HOCUT Orpa-
HUYEHHBIA XapaKTep M 3aK/oYaeTcs B BO3JIOKEHWU Ha COOTBETCTBYIOUIME
OpraHbl M0 WCHOJHEHHIO CyleOHOTO pemieHnsi 00sS3aHHOCTEH, CBSI3aHHBIX C
HEMEeJIeHHbIM U3BEIIEHUEM Cya, TOCTAHOBUBIIETO MPUTOBOP, O €T0 UCIOJI-
HEHHMHU U O MecTe OTOBIBAaHMS HaKa3aHUs oCykJeHHBIM (cT. 393 VIIK POD).

Bonee moapoOHO cyneOHBIN KOHTPOJH 33 UCIOJTHEHHEM IIPUTOBOPA Per-
namenTtupyet cT. 20 YUK P®, xoTopas 3akperniseT Tpu HanpaBIeHUsI.

1) KoHTponb 3a UCMONHEHWEM HaKa3aHWW MPU PelIeHHUH BOIMPOCOB 00
Y10, o 3aMeHe HEOTOBITOM YacTH HaKa3aHUs 00jiee MATKUM BHJOM Hakaza-
HUS, 00 0CBOOOXK/IEHNH OT HaKa3aHUs B CBSI3U ¢ OOJIE3HBIO OCYKICHHOTO, 00
OTCpOYKe OTOBIBAaHMS Haka3aHWs OepeMEHHBIM JKEHLIMHAM W >KEHIIWHaM,
UMEIOIIM JIeTel B BO3pacTe JI0 YeThIpPHAILATH JIeT, a TakKe 00 M3MEHEHUH
BUJIa UCIIPABUTENBHOIO YUPEKICHHUA.

2) KonTpons mpu paccMOTpeHMH W pa3pelieHuH kajlod U oOpalieHuit
OCYKIIEHHBIX.

3) O0sI3aHHOCTh OPTAaHOB M YUPEXICHWH, WCIONHSIIOIMINX HaKa3aHWs,
YBEAOMIIATH CY/[l, BRIHECIIMH MTPUTOBOP, O Hayase U MecTe OTOBIBAaHUS OCYXK-
JACHHBIMA OrpaHUYCHUA CBOGO}II:I, apecTta, COACpPIKaHUA B )IHCHHHHHHapHOﬁ
BOMHCKOW YacTH, JIUIIEHUS CBOOONBI M 00 MCIIONHEHWH HaKa3aHWH B BHIC
mrpada, JUIICHUS MpaBa 3aHUMATh OIpeIeleHHBIE NODKHOCTH WM 3aHU-
MaTbCA onpeneneHHof/i JCATCJIIBHOCTBHIO, JIMILICHUS CIICLHAaJIbHOI'O, BOMHCKOI'O
WM TIOYETHOTO 3BaHMs, KIIACCHOTO YMHA M TOCYJapCTBEHHBIX Harpai, o0s3a-
TENBHBIX PaboT, UCIIPaBUTEIBHBIX paboT, OTpaHIMYESHHUS IO BOGHHOH CIryxk0e,
CMEpPTHOM Ka3HU.

Crnenyer OTMETHUTh, 4TO (DaKTUUECKH HAa CETOJHSIIHUKI JeHb JeHCTBYIOT
TOJIKO JIBa IOCJEAHMX HampaBieHus. YTo KacaeTcs MepBOro, TO Ha JI0CY-
JeOHOM dTare OHO (PaKTHUECKH 3aMellaeTcs MPOKYPOPCKUM HaI30pOM.

JlelficTByroIIee 3aKOHOJATENbCTBO, K COXKAJEHUIO, HE OINpeAelnseT Mpo-
IeCCYabHBIA MOPSAIOK pa3pelIeHus xanod u oOparieHnii ocykaeHHbIX. Ha
MpaKTUKE Cyabl TPUMEHSIOT JIBE MPOLEOYpHl: a) cyneOHoe 00kajoBaHME
IpoleCCyalIbHBIX peleHni, npeaycmoTpertoe ct. 125 YIIK PO, u 6) nops-
JIOK, 3akperursieMblid B cT. 399 YIIK PO nns pasperienusi BOpocoB, Kacaro-
LIMXCS UCIIOJHEHUs npuroBopa. IIpu 3ToM, MOCKOJIBKY OTCYTCTBYET MPSMOE

> O cyne6HOM KOHTpOIE TPH WCMONHEHHH MPHUroBopa Gonee moapobHO cM.: Ceupu-
006 M K. Yxa3. cou. — C. 206-209; I'envgpep M. O TOBBILIEHUH POJIU CyJa B UCIIPaBIe-
HUH U TIEPEBOCIIMTAHUH OCYKAEeHHBIX // Conpanuctinyeckas 3aKOHHOCTh. — 1970. — Ne 5. —
C. 52; Pyones B. [lenureHunapHslii cypsi (K BOPOCY O CyAeOHOM KOHTPOJIE 32 MCIOJ-
HeHUeM Hakaszauuil) // Poccuiickas roctunus. —2001. — Ne 8. — C. 32-34.
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yKa3aHUE B 3aKOHE, M B TIEPBOM M BO BTOPOM CIIyyae HCIIOJIb3YETCs aHaJlo-
6 .

rust . [IpencraBnsercsi, 4TO MOCHEOHHMNA TOJAXOHA sBJseTcs Ooyee oOIpas-

JAHHBIM.

2. [IpoBo3raamenue, BCTyIJIeHUE MPUTOBOPA B 3aKOHHYIO CHJIY
U o0palleHNe ero K UCMOJTHEHHI0

ITpexne yeM HacTynuT (akTUYECKOE HCIOJHEHUE IMPUroBOpa, OH J0J-
EH OBITh MPOBO3TJIAIIEH, BCTYIIUTh B 3aKOHHYIO CHIIY U OBITH 0OpaIieHHBIM
K HCIIOJHEHHIO.

ITpoBo3riaieHye NpUroBopa SABISETCS OJHUM U3 3aKIFOUUTEIbHBIX aK-
TOB OTIpPAaBJICHUs MPABOCYAMS, 3aBEPLIAIOLINM ITOCTAaHOBJIEHHE PHTOBOPA.
IIpoBo3rnamenne mpurosopa BiedeT 3a COOOW OIpe/eNeHHBIE NPaBOBbIE
MOCIIEICTBHUS:

1) ¢ 3TOro MOMEHTa HauWHaeT TeYb CPOK, YCTAHOBICHHBIA I 00XKa-

JOBaHUsI IPUTOBOPA;

2) mocie TPOBO3MJIAIIEHUS INPHUTOBOP IMPHOOpeTaeT CBOMCTBO HEW3-
MEHHOCTH, T.e. JI0Obleé M3MEHEHUS B HEro MOTYT ObITb BHECEHBI
TOJIBKO B YCTAHOBJICHHOM 3aKOHOM ITOPSIZIKE;

3) 1O OKOHYaHWH NPOBO3TJIALIEHHS NTPUTOBOPA y Cyla BO3HUKAET 00s-
3aHHOCTb OCBOOOAUTH M3-1I0J] CTPA’KU ONPABJAHHOTO WM OCY>KIEH-
HOTO K Mepe HakKa3zaHWs, He TMpeanojaraioueil n30asuuo oT odre-
cTBa .

BcerynneHne npuroBopa M MHbIX CyAEOHBIX pelIeHUH B 3aKOHHYIO CHUILY
O3Ha4aeT NpHoOpeTeHne UMK CBOMCTB 0053aTeIbHOCTH, NCKIIOUUTEIBHOCTH,
HEYKOCHHWTEIBHOCTH HCIONHEHNUS, HEONPOBEPKMMOCTH, a TAaKXKe HCIIONHH-
moctH (cT. 392 YIIK P<I))8.

6 Orcytersue B cr. 397 YIIK P® (paHo kak 1 B YUK P®) oTae5HOr0 mopsiaka paspe-
MIeHNs] OOpalleHNi OCYXIEHHOTO 110 BOMpPOCaM IHUCLMIUIMHAPHOM NPaKTHKM, HA HAalll
B3MJISI/I, 3aCTaBJISIET HEKOTOPBHIX MPAKTUYECKUX PAOOTHHKOB PACIIMPHUTETHHO TOJIKOBATh
nonoxenus cr. 125 YIIK P® u ucnons3oBaTh ux no aHanoruu. Bmecre ¢ TeM HOpMbI
ct. 125 VIIK P® npusBaHbl yperyaupoBarh, MPeXKie BCEro, OCYIIECTBICHHE CyaeOHOro
KOHTPOJISl Ha IOCYA€OHOM 3Tare yroJoBHOrO CyAOMPOM3BOJCTBA U MOTYT MCIOJIb30BaTh-
Ci MO aHAJOIMU JIMIIL 0 YCTAHOBJEHHUs cooTBeTcTBylOIMX HOopM B YIIK P® wnnu
YUK PO.

T Cwm: HayuHo-npakTuueckuii KOMMeHTapuil K YTOJIOBHO-IPOLECCYaIbBHOMY KOAEKCY
Poccuiickoit @enepauuu. — M., 2002. — C. 537.

8 K coxanennto, B nerctytomeM YIIK P® namum oTpakeHus He Bce M3 yKa3zaHHbBIX
CBONCTB MTOTOBBIX CyZE€OHBIX PEIeHUH.
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O0s13aTeNbHOCTh CYJeOHBIX PELICHUH 03HAUAET, YTO 3TH CyAeOHBIE aKThI
nproOpeTaloT CUIIy 3aKOHAa W 00s3aTesbHBI JJISi BCEX OPraHOB TOCYIapcCT-
BEHHOH BJIACTH, OPTaHOB MECTHOTO CaMOYIIPaBIeHHUs, OOIIECTBEHHBIX 00be-
JUHEHUHA M JOJHKHOCTHBIX JIML, IPYTHX (PU3MUECKUX W IOPUIUYECKUX JTHUI]
(ct. 392 VIIK P®). BerynuBiue B 3aKOHHYIO CUITy CyeOHBIe perieHust 00s-
3aTeNbHBl TaKXKe JJI CyJOB, PaCCMAaTPHUBAIOIINX MHEIE YTONOBHEIE Aeina. [1o
cMmbiciy 4. 2 ct. 309 YIIK P® BcTynuBImINi B 3aKOHHYIO CHITy TIPUTOBOP CY-
Jla obs3aTeNieH W Ui CYJO0B, PaCCMaTPHUBAIOIINX TPAKIAHCKHUNA HMCK, BbIe-
JICHHBI U3 MaTEepPHAIOB JaHHOTO YTOJIOBHOTO JieNa, B YAaCTH MPHU3HAHMS 32
TPaXIaHCKAM HWCTIIOM IIpaBa Ha YIOBJIETBOPEHHE TPAXKIAHCKOTO HCKa B
LeNnaxX KOMIIGHCUPOBaHMs Bpela, MPUUYMHEHHOTO COBEPIUEHHBIM MpEeCcTyI-
JICHUEM.

O0s13aTeNPHOCTD CyNeOHBIX pelleHnH Takke 03HaYaeT, YTO X HEHCIOI-
HEHHWE BJIeYeT 3a COOOM YTOJIOBHYI OTBETCTBEHHOCTH, MPEAYyCMOTPEHHYIO
cT. 315 YK P®. Takoii OTBETCTBEHHOCTH MOTYT OBITH MOABEPTHYTHI Mpe.-
CTaBHUTENH BIACTH, TOCYJAPCTBEHHBIE CITy’Kalllie, CIyKallhe OpPraHOB MecT-
HOTO caMOYyMpaBleHUs, TOCYIapCTBEHHOTO WM MYHHUIMIAIBHOTO YUpexKe-
HUsl, KOMMepUeckol WM MHOM opraHuzauuu. Kpome Toro, aeicTByroliee
3aKOHOIATENECTBO TIPELYCMATPUBACT LENBI KOMIUIEKC 00ECHeuNTeTbHBIX
CPEICTB, HANPABICHHBIX HA WCIONHEHHE MPUTOBOpA: HAIMYHE OTIEIHHOM
CHUCTEMBbI OPTaHOB W YUPEKIACHWH, MPU3BAHHBIX HWCIOJHITH BBIHECEHHBIC
CyneOHbIe pelIeHrsT; BO3MOKHOCTh 3aMEeHBI HaKa3aHUs OCYKACHHOMY B CIIy-
Yae YKJIOHEHHS OT ero OTOBIBAHUS U T.I1.

HckmounTeIbHOCTh MPUTOBOPA 3aKIIIOYAETCS B 3alPElIeHUH TOBTOPHO-
ro OOCYXJIEHUS U pa3pelIeHns] 3aHOBO OTPaKCHHBIX B MPUTOBOpe (DAKTOB U
BEIBOJIOB, HEJIOMYIIEHHH HOBOTO OOBHHEHU JIUIIA 33 TO XKe JEesTHUE, KOTOpoe
PU3HAHO JOKAa3aHHBIM WM, HAIPOTHB, OTBEPrHYTO CyAoM . OHa BBIpaKaeT-
csl TaK)Ke B TOM, YTO YCTAaHOBJICHHBIE MIPUTOBOPOM CyJlia (PaKThl MMEIOT TIpe-
OTUIIHATBLHOE snavenue' ’. Cratea 90 YIIK Pd rmacur: «O0CTOATENLCTBA,
YCTaHOBJICHHBIE BCTYTHBILUM B 3aKOHHYIO CUJy IPUTOBOPOM CyJa, MpU3HA-

T pomoe H., Kones B., Huxonaiiuenxo B. 3akoHHas cuna npurosopa // Poccuiickas roc-
Taus. — 1998. — Ne 1. — C. 13; Hukonroxk B.B. Ykas. cou. — C. 9-10.

' Vinorpa B cnenuanbHoii JINTEepaType MperauIUalbHOCTh MPUTOBOpa BBIAEIAIOT B OT-
JIeIbHOE CBOWCTBO — 00513aTENIbHOCTh BBIBOJIA CyJa 00 YCTaHOBJICHHBIX JIMLAX U (aKTax,
coJepKalluXcs BO BCTYNHBIIEM B 3aKOHHYIO CHJIy MPUTOBOPE MO YTOJIOBHOMY Jely, JUis
WHBIX CYJIOB M JPYTHX MPaBONPUMEHHUTENBHBIX OPraHOB, PACCMaTPUBAIOIIMX U pa3pe-
LIAIOUINX T€ e 00CTOATENILCTBA B OTHOLICHUH TeX ke Juill. CM., Hamp.: Banowiues B.B.
VYronosusiii npouecc: Kypc nexmmii. — CI16.: Opunnueckuii nentp [lpece, 2004. —
C. 760-761.
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I0TCS CY/I0OM, IPOKYPOPOM, clieioBaTesieM, J03HaBaTelleM 0e3 OMOJIHUTENb-
HOH NMPOBEPKH, €CIIU 3TH 00CTOATENHCTBA HE BBI3BIBAIOT COMHEHHH Y Cyaa».

HeykoCHUTENBHOCTE UCTIONHEHNS CyJeOHOTO PEIIeHHs] O3HAYAST HCIIO-
HEHHUe JaHHOT'O PEelIeHUs] B TOYHOM COOTBETCTBHHU C €0 TEKCTOM.

HeomnpoBep>xuMOCTh MPUTOBOpa O3HAYaeT HEBO3MOXKHOCTh €ro IMepe-
CMOTpa B 00IeM MPOBEPOYHOM MOpsAKe (ameyisanus U Kaccamnus). [lepe-
CMOTPETh MPEANUCAHUS BCTYMUBILETO B 3aKOHHYIO CHIIY TPUTOBOpPA MOXKHO
TG B UCKITFOYUTEBHOM TIOPS/IKE, T.€. B MOPSAAKE CyIeOHOro Haa3opa UiH
BO30OHOBJICHHSI Jiela BBUAY HOBHIX HIJIM BHOBb OTKPBIBIIMXCS 00CTOS-
TEIBCTB.

HcnonHUMOCTh MPUrOBOpa 3aKII0YaeTcss B caMOil BO3ZMOXKHOCTH 00pa-
HICHUsI MPUTOBOPA K MCIIONHEHHWIO, KaK MPaBUJIO, MOCe BCTYIUICHHUS €T0 B
3aKOHHYIO CHITY.

Bcerynnenue npuroBopa B 3aKOHHYIO CHUJTY SIBIISIETCS OCHOBaHHEM K €ro
UCTIOJHEeHWI0. Ecnu mpuroBop He oOxalyeTcs CTOPOHAMH, OH BCTyIaeT B
3aKOHHYIO CHJIy TIOCIIe MICTeUeHHs AECATHIHEBHOTO CPOKa, OTBEICHHOIO Ha
aneuIIAOHHOe M KaccannmoHHoe oOxanoBanue (ct. 356 YIIK P®). Uckro-
YEHUE COCTABJIAIOT JIMIIb ONpaBAATCJIbHbBIE NPUTOBOPHI, a TaKXKE 06BI/IHI/I—
TenpHBle 0e3 Ha3sHA4YeHWS HaKa3aHWs, C OCBOOOXISHWEM OT HaKa3aHWs, Ha-
3HAYEeHHEM YCIIOBHOTO HaKa3aHU, a Takke 00 OCY)KICHHH JWIa U Ha3Haue-
HWU €My HaKa3aHHs, HE CBA3aHHOT'O C JIMILIEHUEM CBOGO}ILI, — B 9THUX CJIy4dasix
MIPUTOBOPHI BCTYMAIOT B 3aKOHHYIO CHIIy OO HCTEYEHHS IECATHIHEBHOTO
CpOKa, cpa3y ¢ MOMeHTa ux npoBosriamenus (ct. 311 YIIK PdD)1 L

[TpuroBop MUPOBOrO CyIIbM MOXKET ObITh 00XAJIOBaH B ale/UIALIMOHHOM
MOPSZIKE, W, €CIM MCTEKIM CPOKH TaKoro O0KajJoBaHWs, OH BCTYyIMaeT B 3a-
KOHHYIO cmry. Ecim mpuroBop OblT 00:kaloBaH B aleUIIIOHHOM TIOPSIKE
1 Ha cyae0HOe pelleHre, MOCTAHOBIEHHOE B ale/UIALIMOHHOM MOpsaKe, MOo-
JlaHa KaccalMOHHAA Kano0a, TO TaKoe pellieHue BCTYNaeT B CHITY MOCJE BbI-
HECEHUS KaCCAalMOHHON MHCTAaHUMEH PELICHUS.

[Ipu u3MeHeHWU aneUTALHMOHHBIM CYIOM IMPHUTOBOPa MHUPOBOTO CYIbH
WJIK €r0 OTMEHE U BBIHECEHHWU HOBOI'O IPUTOBOPa NPUTOBOP aHeHHﬂHHOHHOﬁ
WHCTAHIINU BCTYIIAET B CHIIY 110 HCTEYCHUH CPOKa Ha €ro 00’KaJloOBaHUE, €CIIH

! CylmecTByet u Apyroe MHEHME: ONPABIATEbHBII IPUTOBOP HCIIONHACTCS HEMEICHHO
JIMIIb B YaCTH OCBOOOXKASHUS MOACY AUMOTO U3-TI0J] CTPaKH MOCIE MPOBO3IAILECHUS MPH-
roBOpa, a BCTYIaeT OH B 3aKOHHYIO CHJIy MO OOLIMM IpaBuiaM. bomee moxpo6HO cM.:
Banoviwes B.B. Yronosubiii mponecc: Kype nexumit. — CI16.: FOpuandeckuit ueHtp
[Tpecc, 2004. — C. 760.
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He MoJaHa kajnoba B KacCallMOHHYI0 MHCTaHIMIO, T.e. TAKKe MO MCTeUSHUH
JIECSITH CYTOK.

B cnywae mpuHATHSA CyIOM NEepBOH WHCTAHIWHM PEIIEHHS O BOCCTAHOB-
JIEHUH MPOMYILIEHHOTO CpoKa Ha aneuIUOHHOe WJIM KaccallMOHHOE 00ka-
noBanue B nopsizake cT. 357 YIIK P® Bcrymnienue B cuily MpUroBopa cyaa
OTKJIANBIBACTCS O MPUHATHS PELIeHHs aleJULIIAOHHOW M KacCalllOHHOM
nHCTaHNuel. Jlata BEIHECSHHS CYOM BTOPO WHCTAHIIUHU PEIICHUS SBISIETCS
JHEM BCTYIJICHW MMPUTOBOPa B 3aKOHHYIO CUITY. Ecnu IMPpUTroBOP OTMCHEH U
YTOJIOBHOE [ENI0 HAIpaBIEHO HAa HOBOE CyIOeOHOE pPacCMOTPEHHE, NATOi
BCTYIUICHHS IIPUTOBOPA B 3aKOHHYIO CHITY OyAeT AeHb, KOTa UCTEKYT CPOKH
Ha KaccallMOHHOE 00XalloBaHWe, UM JeHb PACCMOTPEHHs YTOJOBHOTO Jiena
B KacCallMOHHOW WHCTAHIIMYU TIOCTIE €r0 HOBOTO PaCCMOTPEHHS, €CIIU COCTOsI-
JI0Ch KACCALMOHHOE 00KaNoBaHue .

OnpeneneHHON criequUKon 0bagaeT BCTyIIeHHe B CUITy [TOCTaHOBIIE-
HUll 1 onpenenenuit cyaa. [lockonbky ct.cT. 323 u 354 VIIK P® mnpeny-
CMOTpPEHBI TaKWe K€ CPOKH OO0KaJOBaHHS OIpeleeHni (TTOCTaHOBJIECHUH )
Cylla, KaKk U MpH 00KajJoBaHUM MPUTOBOPA, JaHHBbIE MOCTAHOBIEHHs (Ompe-
JIeIeHus1) CyJia IepBOM WU aneJIIMOHHON MHCTAaHIIMK BCTYNAIOT B 3aKOH-
HYIO CHITy W WCIIONHSIOTCS MO MCTEYEHHH CpPOKa MX OOKaIOBaHHUS B Kacca-
[IMOHHOM TOPSZIKE, T.€. IO UCTEUCHUH JECATH CyTOK. Eciy 3akoHHOCTH TO-
CTaHOBJICHUA (OMpeNeNieHns1) TpOoBepsIach B KACCAIMOHHOM TIOpSIKe, TO
JIeHb BBIHECEHHUS KAaCCAIIMOHHOTO OMpeneNeHus (IIOCTAHOBIECHHUS) SBISIETCS
THEM BCTYIUICHUS TAaHHOTO aKTa B 3aKOHHYIO CHITY.

CornacHo nefictByromemy YIIK P®, HexkoTopsle mocTaHOBIeHUS (OTpe-
JienieHus) cyna (cyabpn) He mojyiexar odxanoBanuto. K HUIM OTHOCSTCA:

1) mocTaHOBJIEHHWE CyIbH O PACCMOTPEHHH YTOIOBHOTO JieNla C yIacTH-

eM TIPUCSHKHBIX (4. 5 cT. 325 VIIK PO);

2) TOCTaHOBJIEHUE CYJABU O POCIyCKe KOJUIETHHU MPUCHKHBIX 3aceaare-
Jell W HampaBJIeHWH YTOIOBHOTO Jejla Ha HOBOE PAacCMOTPEHHE
WHBIM COCTaBOM CyJa CO CTaJWW MPEJBAPUTENBHOrO CIyIIaHWUsS B
ciyyae, yCTaHOBJIEHHOM 4. 5 cT. 348 VIIK P®;

3) mocTaHOBJIEHHE O MPEKpaIleHNH PACCMOTPEHHUS YTOJIOBHOTO Iejia C
yuacTHeM TIPHUCSKHBIX 3acefareliell M HampaBICHHH €ro s pac-
cMoTpeHus cynoM B nopsnke rii. 51 YIIK P® B ciywae yctaHoB-
JICHHON HeBMeHseMocTH mojacyaumMoro (ct. 352 YIIK Pd);

4) mocraHOBIeHUs (ONpeneNeHuns), BhIHECEHHBIE B XOJe CyIeOHOTo
pa3dupaTenscTBa: O TMOPSAKE HCCIEIOBaHUS J0Ka3aTelbCcTB; 00

12 Hayuno-npaxrudeckoe mocoGue mo npumenernio YIIK PO, — M., 2004. — C. 289.
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YAOBJIETBOPEHUU WM OTKJIOHEHUU XOJATalCTB y4YaCTHUKOB Cyne0-
HOTO pa30HpaTeibcTBa; O Mepax oOecreyeHus MOpsIke B 3ale Cy-
neOHOTO 3aceIaHmsl, 32 UCKITIOYSHNEM OIPeeNICHNI U IIOCTaHOBIIe-
HUH O HAJIOKEHUH JeHEHKHOTO B3bIckaHud (4. 5 cT. 355 VIIK PD);

5) He MOryT OBITh TaKKe 00’KaTOBAHBI OIPEAETICHHUS 1 IIOCTaHOBICHUS
CyJa O IpPEeKpallleHuH YIOJIOBHOIO Jefla BBUAY OTKa3za rocylapcr-
BEHHOTO OOBUHHTEINS OT OOBHHEHMS .

Yka3aHHbIEe TIOCTAHOBJICHUS (ONpeesIeHNs]) BCTYNAOT B 3aKOHHYIO CHILY
HEMEJJIEHHO, T.€. OHU JOJDKHBI OBITh Ha4aThl HCIIOHEHUEM Cpasy JKe Iocie
OIJIalLIEHHUs €ro MO BBIXOAY CyAeW M3 COBELIAaTeNbHOM KOMHATBI MJIM TOCIe
MPUHATHS PELIEHUs CyIOM B CyIeOHOM 3acelaHuH, KOT/la 3aKOH MpeycMar-
pHUBaeT BO3MOXKHOCTh BBIHECEHMs TaKMX pelleHuil Oe3 ynameHus cyneil B
COBEIIATEBHYIO KOMHATY .

Cratps 390 VIIK P® ycranaBimBaeT, 4TO MpUroBop oOpaiaercs K uc-
MOJHEHHIO CYJIOM NEePBOM MHCTAHLIMHU B TEUCHHE TPEX CYTOK CO THS BCTYI-
JIEHUs €ro B 3aKOHHYIO CHJIy WJIM BO3BpALlEHMs YTOJOBHOIO Aejia U3 cyza
aneJuULUOHHON WK KacCallMOHHOW MHCTaHLIUH.

O6parieHre K UCIOJTHEHHUIO IPUTOBOPa, ONMpPeAeTIeHUs] U TOCTAaHOBICHHUS
CyZa 3aKimo4aercs B 0pOPMIICHAN W HAPaBIEHUN CyIbeil WM Mpercenare-
JIeM CyJla pacHOpsDKEHUsS] ¢ COOTBETCTBYIOIIMMU TOKYMEHTaMHu 00 MCIOJHe-
HHUM CyAeOHOTO pelLIeHUs] TOMY OpraHy WM yYpeXJIeHHIO, HA KOTOphIe BO3-
J0KeHa OO0S3aHHOCTh WX UCTIONHEHHUS. [Ipm 3TOM, eciu K MCIIONHEHHUIO Cy-
JNeOHOro peleHus HeT MPernsTCTBUH, CyIbs B JaHHOM PacHOpsDKEHUH, Kak
MIPaBUIIO, HE pa3pelIaeT KaKuX-JIM00 BOMPOCOB, a JHIIb YKa3bIBAET CIEAy0-
myro HH(GOpMaNyIo: JaTy BCTYIUICHUS CyJeOHOr0 PEeLIeHUs B 3aKOHHYIO CH-
JIy; MECTO ¥ BpeMs €ro UCIOIHEHUS; KOMIIETEHTHBII OpraH Wi y4upexIeHue
(KOMy aIpecoBaHO PACHOPSIKEHHE); OCHOBHBIE CBEICHHS 00 OCYXJCHHOM;
BUJI TIPUTOBOpPA, a TAKKe BUJ U Mepy HaKazaHHs; CyIIECTBO NPHHATHIX pe-
[IeHUH MPOBEPOYHBIMYM WHCTAHIMSAMH (€CJIM MTPUTOBOP 00KajIoBajcs); Mpe-
J0K€HHE KOMIIETCHTHOMY OpraHy WM YUYpeXJEHUIO MPUBECTU INPUTOBOP B
UCTIOJTHEHHUE; TIPEUIOKeHNE O MPeOCTaBICHUN OCYXICHHOMY CBHIAHUS C
POICTBEHHHKaMH, 00 M3BEIIEHUH Cyla O MPUBEICHUN IPUTOBOpPA B MCIIOJN-
HeHHe; 00 M3BEIMIEHNH CEeMbU OCYXIEHHOTO O MeCTe OTOLIBAHUS HaKa3aHWS
(McTONHEHMsI IPUTOBOPA); TMEepPeYeHb MPHIIATaeMbIX K PacIOpsKEHHIO TOKY-
MEHTOB. PacmopspkeHne MoanuchIBaeTCs IpencenareieM cyna (Cyabeit) u

1 IlepecMoTp yKa3aHHBIX CyAeGHBIX PEIICHMH TOMYCKAETCS JHIIb IPH HATHYHHE HOBBIX
WM BHOBb OTKPBIBIIUXCS 00CTOATENBCTB (4. 9 cT. 246 VIIK PO).
4 Hayuno-npaxrudeckoe nocoGue mo npumenenuio YIIK P®. — M., 2004. — C. 290.
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cekperapeM 3Toro cyaa. Komnus cyieOHOro pelieHust yaocToBepsieTcs CyIb-
el, cekpeTapeM cyjia U 3aBepsieTcs repOOBOH mevyatbio cya.

Bormpocs! oOpamenns cy1eOHbIX pelieHu K HCIoTHeHHo moMumo YIIK
P® yactnuHo HaxomsT cBowo perjameHtanuio B YUK P®; ®3 PO or
21 mtong 1997 r. Ne 119-03 «O6 UCTIOTHUTENBHOM MPOU3BOACTBEY»; O3 PO
ot 15 nrong 1995 r. Ne 103-®3 «O coaepkaHuy N0 CTpaXKed MoI03peBae-
MBIX U OOBMHSEMBIX B COBEPLIEHUU IMPECTYIJIEHU»; BpeMeHHO! HHCTPYK-
1Y IO JIENOTPOU3BOJICTBY B BEPXOBHBIX CyJlaX peciyOHK, KpaeBbIX U 00-
JACTHBIX CyHIaX, CyJaxX ropofoB (hemepalbHOro 3HAYSHHWs, CyJaX aBTOHOM-
HOM 00JIaCTH M aBTOHOMHBIX OKPYTOB, yTBepXkaeHHOU 28 mexabps 1999 r.;
WNucTtpykuuu no cyae6HOMY NpPOHM3BOJCTBY B PalOHHOM cyne, yTBEepKIeH-
Ho# 29 ampenst 2003 T., a TakXkKe B OTACNBHBIX aKTax (erepanbHON CIyKObI
HCTIOJHEHWA Haka3aHui MuHrocTa PO.

PaccmoTpumM mopsagok oOpaiieHus K UCIONHEHUI0 HanboJiee 4acTo BBI-
HOCHUMBIX CyIeOHBIX PEIICHH.

OOBHHUTENBHBIN TPUTOBOP, KOTOPEIM OCYKICHHOMY Ha3HaYeHO HaKasa-
HUE B BUJe JIMIICHUS CBOOO/BI, BMECTE C MOJMUCAHHBIM CYAbeH pacropsbke-
HUEeM 00 MCIIOJTHEHUH MTPUTOBOPA HAIPABIIsETCS HAYAILHUKY CIIEJICTBEHHOTO
H30JIATOPa, B KOTOPOM COIEPKUTCSA OCYKACHHBIN oA cTpaxeil. Ecam xe
OCYKIIEHHBIH /0 cyJa HaxOAWCsS Ha cBoOOjAe, TO MPUIOBOP HCIOJHSETCA
OpraHoM BHYTPEHHMX el [0 MECTy ero kureiabcTBa. He mo3aHee Tpex cy-
TOK TIOCIIE TIOyYSHHS U3 BEIMIECTOAIIETO Cya ONpeaeiIeHIst 00 OCTaBICHUH
npuroBopa 6e3 u3MeHeHus (I 10 UCTEeUEHUH CPOKa Ha 00)KaJloOBaHUE, €CIIH
MIPUTOBOP HE 00KalIOBaH) COOTBETCTBYIOLIEMY OpraHy BHYTPEHHHX el MO
MECTY KHUTEIhCTBA OCY>KJICHHOTO HaNpaBiseTcs pacropsbkeHue o0 ero mc-
MOJTHEHNH. B pacmopsbkeHnn 00 HCIIONHEHWH IPUTroBOpa, KOTOpPOe HaIpaB-
NeTcd ¢ MPUIOKEHUWEM JIBYX KOMWUN MPUTOBOpA W CHPaBKH O CyAHWMOCTH,
JIOJDKHA OBITh YKa3aHa JlaTa BCTYIUICHHsI IPUTOBOPA B 3aKOHHYIO CHUITY.

[IpuroBopsl, KOTOPEIMU Ha3HAUEHO YCJIOBHOE HAaKa3aHUE, HE CBA3aHHOE C
W30JIALMEN OCYXKAEHHOTO OT OOIIECTBA, B UCIIOJIHEHUE MPUBOIATCS yrOJIOB-
HO-WCTIOJTHUTEIBHBIMA WHCTICKIIMSAMH, KOTOpPbIe HUCTIONHAIOT HaKa3aHUe B
BUzE 00s3aTeNBHBIX PadOT, IHUIICHUS IpaBa 3aHUMATh OIpeIeIeHHbIEe TOTIK-
HOCTH WJIM 3aHUMAThCS ONpeeNIeHHON 1eATeIbHOCThIO, a TaKXKe B BUIE UC-
MpaBUTENBHBIX paboT. [t oOpalleHns K UCTIOIHEHWIO BCTYMHBILETO B 3a-
KOHHYIO CHIIy TIPHTOBOpa 00 OCYKISHHH JIMIA K WCIIPABUTEIHFHBIM padoTam
WK K 00s3aTeNBHBIM paboTaM JIBe KOIMH IPUTOBOpPA HATIPABIIIOTCS B YTO-
JIOBHO-HUCIIOTHUTENbHYIO MHCIEKIUIO C MPUIOKEHUEM TMOANUCKH OCYXKIEH-
HOTO O €ro IBKE€ B MHCIEKLHUIO.
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JIsi MCTIONHEeHMs TIPUTOBOPA O JIMIIEHWW TpaBa 3aHUMaTh OIpeaelicH-
HbIE TOJPKHOCTH WJIM 3aHMMAThCS OTPe/ICTICHHON JesITebHOCThIO (B KadecT-
BE OCHOBHOI'O HAaKa3aHWs MO0 B Ka4eCTBE AOMOJHUTEILHOIO K HaKa3aHHIO,
HE CBS3aHHOMY C JIMIIEHWEM CBOOOJIBI) KOIMUS MPUTOBOpa, BCTYNHUBIIETO B
3aKOHHYIO CHITY, HAMPaBJIsAeTCs CyJIOM, TIOCTAHOBUBILIUM MPUTOBOP, aAMUHH-
CTpaluy PEINPUATHS, YUPEKIACHUS, OPTraHNU3allMHU 110 MECTY pabOTHI OCYX-
JICHHOTO, OpraHaM, MPaBOMOYHBIM aHHYJIWPOBAThH pa3pellleHHe Ha 3aHsATHE
OTpeNIeTICHHON NesTeNbHOCThIO, 3alpPElIeHHON OCYKIEHHOMY, a TaKXe yro-
JIOBHO-HCIIOJTHUTEIFHON WHCIIEKIIMA TI0 MECTY JKUTEIhCTBA OCYXKIACHHOTO
JUTS OCYIIECTBJICHUS KOHTPOJIS 3a MCIOJHEHWEM YKa3aHHOM Mephl Hakasa-
HUS, a B cllydae JIMIICHUs MpaBa yNpaBJIeHUs] TPAHCIIOPTHBIMU CPEJICTBAMU —
TaKXKe OpraHaM TOCYJapCTBEHHOW WHCMEKIHH O0e30MacHOCTH JIOPOKHOTO
JBYKEHHS.

OOBUHUTEIBHBIE TIPUTOBOPHI, KOTOPHIMH OCYKJEHHOMY Ha3HA4YeHO Ha-
Ka3aHue B BHJe IuTpada nin KOH(UCKAIUN UMYIIECTBA, MPUBOJATCS B UC-
MOJIHEHWE CY/IeOHBIMH TTPUCTAaBAMU-HUCTIOTHUTEISIMU.

Jlnst oOpameHusi K UCIOJHEHUIO TTPUTOBOPA O JIMIICHUH OCYKIEHHOTO
CIeIMaTbHOT0, BOMHCKOT'O MJIM TMOYETHOTO 3BaHUs, KIACCHOTO YMHA U TOCY-
JApCTBEHHBIX HArpaj KOMHUS MPHUIOBOpa MO BCTYIUICHHMH €r0 B 3aKOHHYIO
CWJIy HaIlpaBIIAETCsS] B OpTraH, NPUHSABIIMKA pelIeHHe O ToCyIapCTBEHHON Ha-
rpaje, NpUCBOMBILIUI 3BaHHUE, KJIACCHBIM YMH (B CIydae ero yrpa3JIHeHHUs — B
OpraH-TIPaBONPEEMHHK ), C TIPUIIOKEHUEM Harpaj i JOKYMEHTOB K HUM (eciu
OHM MPUOOIIEHBI K JIENY).

[Tocne mpoBo3TalieHns MPUTOBOPa M JI0 €Tr0 UCIIOJIHEHUS POJCTBEHHU-
KaM MOXXeT OBITh MPEIOCTaBICHO CBHIaHHME C ocyxaeHHbIM (cT. 395 VIIK
P®). PacnopshkeHre 0 pa3pelieHH CBHIAHMS NAeTcs MpeceaaTebCTBYO-
UM TI0 YTOJIOBHOMY ey WM TpejcenarejeM cyia, KOTOpPbhIE JOJDKHBI
yOeuThes B POACTBE JIMIA, KOTOPOMY CBHIIaHUE pa3peliaeTcs. POICTBEHHUK
JOJDKEH OOpaTHUTBhCS C MHUCHhMEHHBIM XOJATalCTBOM O pa3pelieHHud CBHIA-
Hus. Paspemenue ohopmiiseTcs CyaoM, CKPEIUISIeTCS MOANMCHIO CYIbU WTH
npeJcelaTeNIbCTBYIONIETO U TepOoBOii MeYaThIo.

3. Bonpocsl, pa3pemiaeMble cyA0M NPHU UCIIOJTHEHUH IPUTOBOPa

I'maBa 47 YIIK P® ycranaBiamBaeT 0coOBIN MpOLECCYANBHBIN pPEXUM
pPaccMOTpPEHUsI U pas3pelleHHs BOMIPOCOB, CBA3AaHHBIX C UCIIOJIHEHUEM MpHU-
roBopa.

B ropunuueckoil nureparype HeT eIMHCTBa MHEHHUH 10 OBOJY MpolLec-
CyalbHON NPUPOABI JAHHOM YTOJOBHO-IPOLECCYalbHOU HeATenbHOoCTh. [1o
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MHEHHUIO OJIHWX YUYEHBIX, JaHHas AEATeJIbHOCTb MpPEeACTaBiseT co0oil Tak
Ha3bIBaeMble 0COObIe npomsoncmals, JIpyrue ToJiaraioT, YTO yKa3aHHbIE
MIPOM3BOJCTBA SBJIAIOTCSA YTOJOBHO-UCIOIHUTEIbHBIMU 6 TPETbU CUUTAIOT
VX JOTIONHHTENbHBIME' . HaKoHel, CyIIecTByeT MHEHHe, 4TO NaHHAs Jes-
TEJIBHOCTh 00pa3yeT OTACIBHYIO CaAMOCTOSTEIbHYIO CTagui0 YTOJOBHOTO
mpoIecca — CTaIuI0 Pa3pelieHnsl BOIIPOCOB, CBA3aHHBIX ¢ OCBOOOKICHHUEM
OT OTOBITUA WM MU3MEHEHHWEM Haka3zaHHs M MOCIEICTBUNA peanu3aluy Mpu-
rOBOpa, ONPE/IEIeHNs ¥ TOCTAHOBICHUS cyﬂals.

He BpaBasich B nmojeMHKy, OTMETUM, YTO yKa3aHHbIE aBTOPHI CXO0XXU BO
MHEHHH, YTO yKa3aHHAs IMpoIecCyalbHasl AeATeNHbHOCTh 00JamaeT cymect-
BEHHOW crneuu(UKON MO CpPaBHEHHIO C MPOYUMH YTOJOBHO-IPOLECCyalb-
HBIMH IPOU3BOJACTBAMH, KOTOpas BbIPaXXacTCAd B TOM, YTO:

1) Omna Bo3HHKaeT B Xoe (haKTHUESCKON pean3aluy HaKa3aHus Mocie
BBIHECEHHUS] NIPUTOBOpa M HaNpaBlieHAa Ha 3aMEHy, U3MEHEHHWE WU
NpeKpalleHue Ha3HAYeHHOI'o CyJOM HaKa3aHUs WIH TMOpsIKa ero
OTOBIBAHHS.

2) Dra aesTenbHOCTh 00Ja1aeT MPOTUBOIOIOKEHHON MO0 CPaBHEHHIO C
paspelieHreM YroJIoBHOTO JieNla HalpaBiIeHHOCThIO, 3aKIII0YaroIIeH-
Csi He B YCTaHOBJIEHHWU YTOJIOBHO-IIPABOBOI'O OTHOLUEHMA, & B €r0
W3MEHEHUH WM JOCPOYHOM TIIPEeKpallleHnd Ha OCHOBE 00CTOs-
TE€JIbCTB, BOSHUKIINX ITOCJIC MTOCTAHOBJICHUS ITPUTOBOPA.

3) B xome naHHON JesTEIBHOCTH TpeOyeTcs YCTaHOBUTH CIIOKHBIN
(akTHUeCKHH COCTaB: OIPENeNeHHYIO CTeleHb HCIPAaBICHHOCTH
WM HCIIOPYEHHOCTH OCYXAEHHOro. B 3TOH CBsI3W OHAa HOCHUT He
pacrnopsIUTeNbHbIN, a YTOJOBHO-IIPOLECCYaIbHbIM XapakTep, Ipe-
MOJIar a0 OCYIIeCTBICHNE HOKA3bIBAaHUS

4) OHa HOCHUT MCKJIIOYUTENBHO CyJeOHBI XapakTep M HUMeeT YIpo-
[IEHHOE [0 CPaBHEHWIO C IMPOW3BOJCTBOM IO YTOJOBHOMY JEIy

1 o6posonvcrkas T.H. JIeaTenbHOCTh Cy/a, CBA3aHHAS C MCIIONHEHHEM IPHTOBOPOB. —
M., 1979. - C. 18-20.

1 Hukoniox B.B. YTONOBHO-HCIIONHATENBHOE cynonpousBojctBo B CCCP. — UpkyTck,
1989. — C. 40-77.

7 Sixumosuy FO.K. JlonmonHuTesnbHble 1 0cOObIe NPOM3BOJACTBA B YLOJIOBHOM IPOLECCE
Poccuu. — Tomck, 1994. — C. 23-75; Boporun O.B. I1pou3BOACTBO MO PacCMOTPEHHIO U
pa3pelieHio BOPOCOB, CBA3AHHBIX C YCIOBHO-IOCPOYHBIM OCBOOOXAeHHEM. — ToMck,
2004. - C. 44.

18 doamenxo B.J. [IpoueccyanbHble cTaauu, CBA3aHHBIE C peau3alueil npurosopa, on-
penenenus U nocraHoBieHus cyna. — Kemeposo, 1993. — C. 91.

1 Sxumosuu FO.K. Yxas. cou. — C. 26.
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npoleccyanbHoe coaepxkanue. s Hee XapakTepHO OTCYTCTBHE TH-
MUYHBIX JJI TPOYHMX YTOJOBHO-MPOLIECCYaTbHBIX MPOU3BOACTB MH-
CTUTYTOB (HET OOBHHEHHMs, HEBO3MO)KHO ITPOBENICHHE CIIEICTBEHHBIX
JNeHCTBUN, HE JNEMCTBYIOT HEKOTOpPblEe MPUHIUIIBI YTOJIOBHOIO MPO-
necca v T.1.). B To ke BpeMs eif CBOWCTBEH OCOOBIH MOPSIOK BO3-
OyXIeHUs, HAJTUMINE OTACIBHOTO IpenMeTa IOKA3bIBaHHs, CyIIeCT-
BOBaHHE CIELNAIBHOIO Kpyra y4acTHUKOB U T.II.

OTMeueHHbIe OCOOCHHOCTH IMO3BOJISIOT paccMaTpUBaTh MPOM3BOJICTBA
10 pa3pelLIeHNI0 BOIPOCOB, CBSI3aHHbBIX C UCIIOJHEHHEM IPUIOBOpa, B Kaye-
CTBE OT/AEIbHOM NpoLecCyaNbHON AeATeNbHOCTH, OTIOCPEAOBaHHO CBA3aHHOM
C OCHOBHBIM MPOU3BOJICTBOM — IIPOU3BOJCTBOM IO YroioBHOMY aeny. Ilpen-
CTaBJIICTCS, YTO 3TH MPOM3BOJCTBA JyYllle UMEHOBATH JOTMOJHHUTEIbHBIMH,
TaK KaK B HUX He pa3pellaroTcsl BOMPOChl O BAHOBHOCTH U CTEMEHU OTBETCT-
BEHHOCTH, OHM UMEHHO JOMOJHSIOT YTOJOBHBIN MPOLIECC, JHUILb B HE3HAUH-
TEJIBHOM CTENIeHN XapaKTepu3ys ero CyL[lHOCTI:ZO

[lo cBoemy mpoueccyalbHOMY COAEpPKAHUIO yKa3aHHbIE IPOM3BOICTBA
HeoHOpoaHBI. CylIecTByeT HECKOJIBKO MOAXOJ0B K UX KJIACCHU(PHUKALINU.

B 3aBucuMocCTH OT HampaBJIEHHOCTH MPOLIECCYATbHON NEsTEeNbHOCTH U
0COOEHHOCTEH MPaBOBOTO IMOJOXKEHHUS JINIA, B OTHOIIEHUH KOTOPOTO BEIHECE-
HO cyneOHOe pelleHre, yKa3aHHBIe TPOU3BOICTBA MOKHO TIOIPa3IeINTh Ha:

1) IIpom3BoncTBa, HampaBlICHHBIE HA y>KECTOUCHHE PEXHMMa, YCIOBHM

Y TIOpsIIKa OTOBIBAHMS HaKa3aHWs WIM 3aMeHy Haka3aHus Ooiee Cy-
poBbIM. K HHMM OTHOCSATCS NPOM3BOJCTBA, CBS3aHHbIE C 3aMEHOM
mTpada apecToM, 3aMEHON HCIpaBUTEIbHBIX pabdOT apecToM WU
JUIIEHUEeM CBOOOIbI, TOTIOJHUTEIFHBIM BO3JIOKEHHEM Ha OCYKICH-
HOro o0si3aHHOCTEN B cooTBeTcTBHMH cO cT. 73 YK P®, ormeHnoii
YO, mpuMeHeHHeM K OCYXIEHHOMY, OTOBIBAIOLEMY HaKa3aHWf,
HE CBSI3aHHBIC C M30JSIIMEH OT OOIECTBa, MEPHI MPECEUSHHsI B BUJIE
3aKJIFOYEHMS IO CTPAXKy U T.II.

2) IIpou3BoxacTBa, HampaBleHHbIE HAa YJy4lleHHWE MOJOXKEHHS OCYXK-
JICHHOTO B YacTH OTOBIBAHWS HAKa3aHWs WM JIMKBUIAIUKM €Tr0 TO-
ciencteuid. OHu cBsizanbl ¢ YO (1. 4 4. 1 ct. 397 VIIK P®), uzme-
HEHUEM BHJIa UCTIPABUTENILHOTO yupexaeHus (1. 3 ct. 4. 1 397 YIIK

B psge 3apy6eiKHBIX CTPaH PACCMOTPEHHE STHX BOMPOCOB BOBCE BHIHECEHO 3a PAMKH
yronosHoro mpouecca. K npumepy, B LlIseuun, CLUA, [lonbwme u pspe npyrux cTpaH
BOIMPOCHI 3aMEHBI, U3MEHEHUS] M JOCPOYHOTO INPeKpalleHHs OTOBIBAaHHS HaKa3aHWsd, a
TaKoKe ero MOCIeCTBUH pa3pellaroTcsl B yrOJOBHO-UCTIOTHUTENFHOM MM aJMHHHUCTpa-
TUBHOM MOpSJKE.



I'nasa 1. Yeonoeno-npoyeccyanvHas cywjHoCms UCNOIHEHUS NPUSO8OPa 19

P®), 3amenbl HEOTOBITON yYacTH Haka3aHHUA OoJiee MITKUM BHIOM
HakazaHus (1. 5 4. 1 c1. 397 VIIK P®), ocBoOOXKIeHHMEM OT HakKasa-
HUS WIM CMATr4eHHeM HakazaHus B cwiay cr. 10 YK (m. 13 4.1
ct. 397 VIIK P®); 3ameHol HEOTOBITOM yacTH HakazaHUs Ooliee
MSTKUM JIMOO OCBOOOXJICHHWEM OT HaKa3aHWs BOEHHOCIY)Kallero
(m. 19 4. 1 cr. 397 VIIK P®), oTcpoukoli HCIOJHEHHS MPUTOBOpA
(cT. 398 VIIK P®D), casitnem cyaumoctu (c1. 400 YIIK PD) u ap.

3) Ilpou3BoncTBO, HaMpaBlIeHHOE HA pa3bsiCHEHWE COMHEHWH U Hesic-
HOCTeH, BO3HUKAIONIMX IPH HCIOJHEHWH Npurosopa (m. 15 4.1
ct. 397 VIIK P®). B nanHoM ciy4yae He 3aTparuBaeTcsl CYIIHOCTh
MPUTOBOPA, a TAKXKE HE MPOUCXOIUT YIYUYHICHUS WK YXYIIIEHUS
IOJIOXKEHUA OCYKACEHHOI'O, CyJ] JIULIIb YCTPAHACT BO3SHUKIIUE CJIOXK-
HOCTHY TIPY MCTIOJTHEHHUH TIPUTOBOPA.

4) TIpom3BoAcCTBO, HAMPaBIEHHOE Ha pellleHHe BOMPOCOB, CBA3aHHBIX C
BO3MeEIIlEHNEeM Bpella peabuIuTHPyeMOMY UM BOCCTaHOBJICHHEM €ro
mpas (1. 1 4. 1 ct. 397 VIIK PD).

5) TIpou3BoACTBa, CBSI3aHHBIE C pa3pelleHHeM BOMPOCOB HMCIIOJHEHHS
IPUrOBOpa B OTHOILIEHMM MHOCTPAHHBIX I'paxklaH M rpaxaaH PO,
OCYXXIEHHBIX HMHOCTpPaHHbIMU cyngamu (m.m. 20, 21 4.1 ct.397
VIIK PO).

B 3aBHCHUMOCTH OT BHJ]a COOTBETCTBYIOIIETO MTPON3BOJICTBA PA3INIACTCS
MOPSIOK MHUIMAPOBAHNUS, a TAKXKe CoAep)KaHHe MPOIecCyalbHON IesTelb-
HocTH. Kak mpaBmito, mpom3BONCTBA, HAIpaBIeHHbIE HAa YXYALICHHE MOJO-
JKEHUS OCY>KIAECHHOT0, BO30YXKAAIOTCA [0 MHULIMATHBE OPraHOB M YUpexKIe-
HHI>‘I, UCTIOJIHAIOIINX HaKa3aHWE, U paCCMaTPUBAIOTCA IO MECTY HCIIOJIHEHUA
npurosopa (.. 1, 2 ct. 396, .. 3, 5 4. 1 cr. 399 VIIK P(D)21. Paccmotpe-
HUE BOMPOCOB, CBSI3aHHBIX C YJIy4YIlEHHE MOJO0XKEHUS OCYXAEHHOTO, WHU-
OUUPYETCSA CaMUM OCYXXIACHHBIM M IPOUCXOJUT IO MECTY OT6I:IBaHI/IH HaKa-
3aHUSI WM MECTY JKHTEIbCTBA OCyXKAeHHoro (4.4.3,4 cr.396, m 2 u.l
cT. 399 VIIK PO).

C y4eToM CII0)KHOCTHU TPOLIeCCYaIbHON JesTeTbHOCTH MPOM3BOJICTBA IO
PAcCMOTPEHHIO U Pa3pelIeHHI0 BOIPOCOB, CBS3aHHBIX C MCIIOMHEHUEM MpPHU-
TOBOpPa, MOTYT OBITH KJIaCCH(PHUIUPOBAHEI Ha:

2! PckmoueHne COCTAaBIAET PacCMOTPEHHE BOMPOCOB, HAMPABICHHBIX HA YXYILICHHE
MOJIOXKEHUsI OCYKIIEHHOTO, OTOBIBAIOLIEr0 HakasaHue 0e3 W30JsIUMU OT OOIIecCTBa WU
paHee 0cBOOOXK/AEHHOTO OT O0TObIBaHMS Haka3aHus (00 ormene YO (m. 4.1 ct. 397 VIIK
P®), 06 oTMeHe YCIOBHOTO OCYKICHHWS WIM MPOJJICHHH HCIBITATEIBHOrO cpoka (Im. 7
ct. 397 YIIK P®) u ap.). [lockonbKy Takoil OCyKIeHHBI HAXOAUTCS BHE MECT OTOBIBA-
HUS HaKa3aHWs, 3TH BOIIPOCH PacCMaTPUBAIOTCS 110 MECTY €ro XKHUTEIbCTBA.
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1) TIpousBoacTBa ¢ ynpoIieHHOH (HOPMOIl paCCMOTPEHUS U Pa3peIlIeHHUs
(paccMoTpeHue XolaTaiicTBa O CHATUU CYJUMOCTH).
2) IIpounsBojacTBa ¢ 0OBIYHOM (HOPMOIT paccMOTpeHUs 1 pa3pelieHus (Bce
npoyue).
YT0/I0BHO-TIPOIIECCYANbHBIN 3aKOH (aKTHYECKH 3aKperuisieT TPU pas-
JWYHBIX TOPSAAKA PACCMOTPEHHUS U pa3pelleHHs BOIIPOCOB, CBSI3aHHBIX C HC-
MTOJTHEHUEM TIPUTOBOpA:
a) TPOU3BOJACTBO O cHATUH cyauMocTu (cT. 400 VIIK PD);
0) TpOM3BOACTBO 00 OTCPOYKE WCIOJHEHUS mpurosopa (cT. 398
VIIK PO);

B) TMpo4Yre MPOU3BOJCTBA, HAMpPABICHHBIC HA PACCMOTPEHUE M paspe-
NEeHue BOITPOCOB, CBsA3aHHBIX C HCIIOJIHECHUEM Ipurosopa
(ct.ct. 397, 399 VIIK PD).

Yka3aHHBIC POU3BOJICTBA OTIUYAIOTCS TI0 YHCIY M CTATYCy JIUII, MOTY-
KX NPUHAMATE y4acTre B CyleOHOM 3acefaHuH, MOPsIKY MHUIIMUPOBAHUS
YTOJIOBHO-TIPOLIECCYANIFHOM NIESTENBHOCTH, a TaKXKe IMPOIeCcCyalbHOMY MO-
JI0)KEHUIO OCYXJIEHHOTO (COBOKYITHOCTH €r0 MpOIECCYalbHBIX MpaB U 00s-
3aHHOCTEN ).

4. CopepxaHue npoueccyajbHOU AesITeTbHOCTH M0 PACCMOTPEHUIO
H pa3pelieHnI0 BOMPOCOB, CBA3AHHBIX ¢ HCIIOJTHEHHEM NPUTOBOPa

Cratpst 396 YIIK P® ycranaBnmBaeT, 4TO BOIPOCHI, CBSI3aHHBIE C WC-
MOJIHEHHEM TPHUTOBOpa, pa3pelaroTcs B CyJeOHOM 3acelaHuM CyAbei enu-
HOJMYHO. B cyieOHOM 3aceaHnu BeAeTCsl MPOTOKOJL.

Hecmotpst Ha 10, uro YIIK P® neranbHO He peraamMeHTHpPYeT MOPSAOK
paccMOTpeHus yKa3aHHBIX BOIIPOCOB, CUCTEMHOE TOJIKOBaHME 3aKOHA M03BO-
JsieT BBINEIWTh TPU OCHOBHBIX 3Tara, XapaKTepHBIX AJS JaHHBIX MPOU3-
BOJICTB: BO30YKIECHHE MIPOM3BOACTBA, MOATOTOBKY K Cy/IeOHOMY 3aceTaHHIo
U caMo cyzie0Hoe 3aceaHue.

Otan Bo30yXIeHHs MPOU3BOJACTBA (PAKTHUECKH CBOIUTCS K MOJa4e CO-
oTBeTcTByMOMIET0 obpamennus B cya. Ctates 399 VIIK PO ycranaBnuBaer,
yTOo Bompockl peadmwmranuu (n. 1 4. 1 ct. 397 VIIK P®) pazpemarorcs mo
X0JIaTalCTBY PeaOUIUTHUPOBAHHOTO, BOMPOCHI, YKa3aHHbIE B .11 4, 6, 9, 11—
154.1¢1.397,4.4. 1 u 2 ct. 398 VIIK PO, — 1o X0oaTalicTBy OCYKJIEHHOTO,
BOIPOCHI, TpeaycmoTrpernslie .. 20 u 21 4. 1 c1. 397 VIIK PO, — ¢ yueTom
TpeboBanuii cT.cT. 469—472 YIIK P®, Bonpockl, CBA3aHHBIE C 3aKIIOYCHHUEM
MOJT CTPAXKY OCYKJIECHHOTO, CKPBIBILIETOCS B LIENAX YKIOHSHHUS OT OTOBIBAHUSA
Haka3aHWs B BUIe ITpada, o0s3aTeNbHBIX paboT, UCTIPABUTEIBHBIX padboT
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b0 orpaHuveHus: cBOOObI, — IO MPEICTABICHUIO OpraHa BHYTPEHHUX N
10 MECTY 3aJIepyKaHusl OCYkKJACHHOTO, BCE OCTaJbHBIE BOIIPOCHI, yKa3aHHbBIE B
ct. 397 VIIK P®, — nmo mpeacTaBleHUI0 opraHa WM y4peKAEeHUS, MCIOI-
Hsroulero Hakazanue. Kpome toro, 4. 3 ct. 398 VIIK P® ycranaBnuBaer,
4TO, IOMHUMO OCYKIAE€HHOI'0, MTHUIIUHUPOBATH MPOMU3BOJACTBO MO OTCPOUYKE UC-
MIOJTHEHHSI TIPITOBOPA MOXKET TAK)Ke €ro 3aKOHHBIN MPEACTaBUTENb, OIMU3KHUIT
POICTBEHHHUK, 3alIMTHHK JINOO MPOKYPOp (ITOCIETHHH IMOJAaeT MpeicTaBIie-
Hue). B coro ouepens, cr. 400 YIIK P®, HanmpoTuB, OrpaHuuuBaeT KpyTr
JIML, MOTYLIMX MHULMHUPOBATh NPOLECCYalbHYIO AEATEIbHOCTh MO CHATHIO
CYIOVMOCTH: TaKVM JIFIIOM MOXKET OBITh TOJBKO OCYKICHHBIH. OOparieHue ¢
MONOOHBIM XOAATAaCTBOM HMHBIX JIML, B TOM YHCJEe aJBOKaTa, 3aKOHOM He
peyCMOTPEHO.

[ToMHMO YrOJOBHO-IIPOLIECCYATIBHOTO 3aKOHA BOIMPOCHI BO30YXAECHUS
OTJIENBHBIX MPOU3BOJCTB, CBSI3aHHBIX C UCIOJHEHUEM MPUTOBOPA, YACTHUHO
perymupytotest Taxke 1 YUK PO. K npumepy, nopsaok Bo3OykaeHUs Mpo-
neccyanbHol gestensHocTd o Y]JIO permamentupyetcs ct. 175 YUK PO,
peaycMaTpuBaroleil, 4yto xonaTaiictso 06 YO ocyXaeHHbIH MoAaeT B CyA
qyepe3 aAMUHUCTPAlUIO UCTTPABUTEIILHOTO YUPCIKACHUA.

Ha srame moaroroBku nena K CyAeOHOMY 3aCENaHMIO CYIbs pasperaeTt
BOIIPOCHI O MOJICYAHOCTH, O MECTe ¥ BpeMeHH IPOBEICHUs CyaeOHOro 3ace-
JaHus, O COCTaB€ YYACTHUKOB M JOIOJIHUTCJIBHOM IPEIACTaBJICHUN Marte-
pHuaJoB.

IToacynHOCTh BONPOCOB, CBA3aHHBIX C MCIIOJHEHUEM MPUTOBOpa, OMpe-
JIENACTCS UCXOMS W3 TeppPUTOPUAIBHOCTH, KaTerOpHHM CaMHX BOIPOCOB, a
TakKe (PAKTHYECKOro TMOJOXKEHHsI OCYXAEHHOro. B cilyuae wucrmonHeHUs
MIPUrOBOpa B MECTE, HAa KOTOPOE HE pacHpOCTpaHseTcs IOPUCAMKLMS Cy[a,
BBIHECLIEro IMPUrOBOP, BOMPOCHI, COCTaBIAIOIIME TpeAMeT MPOU3BOJICTBA,
pa3pemarTcs CyI0M TOTO e YPOBHS MO0 MECTY MCTIOTHEHHUs TPUTOBOPA UITH
BBIIIECTOSATIMM cyJIoM (4. 2 cT. 396 YIIK PD).

MecTto u BpeMmsl IpoOBeACHUS CyAeOHOTO 3acelaHusl JOJDKHBI Ompene-
TATHCSI B O0IEM MOPSAIKE, O YeM HeoOXOMMO BBIHOCUTH COOTBETCTBYIOLICE
noctanoBnerne. Kak mpaBuio, cyqeOHBIe 3aceaHns TPOBOISTCS B COOTBET-
CTBYIOIIMX cyaax. Bmecte ¢ TeM B CyeOHOI MpaKTHKe TaKKe BCTPEUAIOTCS
ClIydar IMPOBCACHUSA TaK Ha3bIBA€MbIX BBIC3IHBIX 3acenaHm71 B ME€CTax OT6I)I-
BaHUS HaKa3aHUsL.

Yacts 2 c1. 399 VIIK PO onpenensier Kpyr JUIl, KOTOpbIE MOTYT ydacT-
BOBaTh B CyJeOHOM 3acelaHWU MPH PelIeHUH BOMPOCOB, CBA3AHHBIX C HC-
noJHeHNeM npuroBopa. OH BKIIIOYaeT B ceds OCYKIESHHOTO, MPEICTaBUTEII
YUpEeXIEHUsI, UCIIOTHSIOINX HaKa3aHKe, MM MHOTO KOMIIETEHTHOT'O OpraHa,



22 O.B. Boponun

MHULMUPOBABLIETO MIPOM3BOJICTBO, aJBOKATA OCYXAEHHOTO, a TaKkKe Ipaxk-
JAHCKOTO MCTIA WM TPaXJaHCKOTO OTBETYMKA, €CIIM BOIIPOC KacaeTcs HC-
MIOJIHEHUSI IPUTOBOpa B YaCTH I'Pa’KJaHCKOI0 UCKa. Y4yacTHe IIPOKypopa Mpu
9TOM HEO00sI3aTeNbHO.

OcyKIeHHBI BOpaBe 3asiBUTb XOAATAalHCTBO O CBOEM y4YacTHUM B pac-
CMOTPEHHH TOTO WJIM WHOTO BOIIPOCA, OJHAKO pelieHrne 00 STOM IPHHUMAET
Cyl, KOTOpbI BIpaBe YIOBIETBOPUTHh XOJNATaliCTBO WJIM OTKa3aTb B €ro
yIIOBJIETBOPEHUH, MOTUBHPOBAB CBOM OTKa3 B MOCTaHOBIEHUHU. OcyKaAeHHO-
My, y4acTBYIOLIEMYy B CyJeOHOM 3aceJaHWd, MOXET OBITH IMPEIOCTaBICHO
MpaBO 3HAKOMHUTHCS € MaTepuajamMu jefa, 3aABIATh OTBOJAbI yYaCTHHKAM
Ipoliecca U UHbIE XOJATalCTBa, AaBaThb OOBACHEHUs, NIPEJCTaBIATh AOMOJI-
HUTENBHBIE MaTepuansi (4. 3 c1. 399 VIIK PD)*,

Heckonbko MHOH cocTaB y4yaCTHHKOB IpedyCMaTpUBAeT MPOU3BOACTBO
110 MPEIOCTABICHUIO OTCPOUYKH U CHATHIO cyauMocTH. CormnacHo 4. 3 ct. 398
VIIK P®, B 1aHHOM MPOM3BOJCTBE MOXKET MPUHUMATh y4acTHe JIMI0, 00pa-
TUBLIEECA B CyA C COOTBETCTBYIOLIMM XoAaTalicTBOM. IIpu 3TOM KOHKpeT-
HBII COCTaB YYacCTHHKOB Takxke ompenensercs caMmuM cynbeid. Crates 400
VIIK P®, HanpoTHB, yCTaHABIMBAET O0s3aTENbHOE YYacTHE OCYXKAESHHOTO
IIpY PacCCMOTPEHUM U Pa3pELIEHUH BOIPOCA O CHATUU CYyJUMOCTH. Y4dacTue
MPOKypoOpa B JIaHHOM CITydae HOCHUT (haKyJIbTaTHBHEIH XapakTep. B cymeo-
HOM 3aceJlaHM{ MOTYT NPHHUMATh yyacTHe W IpyTUe JIUIA, eCIIH CyA COuTeT
3TO HEOOXOIUMBIM.

YTronoBHO-NIpoLiecCyalbHBIA 3aKOH MPSIMO HE MpeaycMaTpUBaeT BO3-
MO>KHOCTb MpeACTaBICHUs AOKYMEHTOB Ha 3Tare MOJATrOTOBKE K CyleOHOMY
3acelaHMIo0, OJHAKO Takass BO3MOXHOCTh BBITEKaeT W3 IPaB yYaCTHUKOB
MPOU3BOJICTBA, 3aKperuiieMbiX B 4. 3 ¢T. 399 VIIK P®. B HekoTopsx ciayya-
sIX (TIIpH pellleHUU BOMPOCa O CHATUU CYJUMOCTH) Ha OCY>KJEHHOI'O BO3/ara-
eTcs 0043aHHOCTh IPEACTaBUTh HEOOXOAUMBIEe TOKyMeHTHl. Kpome Toro, mo
XOJATalCTBY OCY)KIEHHOI'O CyJ MOXET 3allpOCUTh yKa3aHHbIE JOKYMEHTBHI.
Ha sToM sTame Taxxe BO3MOXXHO O3HAaKOMJIEHHE 3aMHTEPECOBAHHBIX JIUI] C
NpeACTaBICHHBIMU B CyJ MaTepHalaMy, eciii paHee OHU OBUIM JIMILEHBI Ta-
KOW BO3MOXXHOCTH

2 HayuHo-npaKTHueckoe nocobue mo npumenenuio YIIK PO, — M., 2004. — C. 299.

? O mpaBe 3aMHTEPECOBAHHBIX JTHIl 3HAKOMHUTHCS C MIPEACTABICHHBIME B CyJl MaTepHana-
mu B nopaake ct. 397 YIIK P® noxpobuee cMm.: Onpenenenne Konceruryunonnoro Cyna
P® Ne 365-O ot 18.11.2004 1. «O6 oTKa3e B MPUHATUU K PACCMOTPEHHIO HKAIOObI TPax-
nanuHa ['maakoBa B.M. Ha HapylieHue ero KOHCTUTYLMOHHBIX MpaB cT.cT. 125 u 397
VIIK P®» Koncynbrant [Tntoc [DnexkrponHslii pecypc]: CrnpaBouHasi npaBoBas cucTema.
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Heiictytommii YIIK P® He packpbIBaeT MopsaoK CyaeOHOro 3aceiaHus
U BeiHEceHUs pewenus. I1o cmbiciy 4. 7 ¢T. 399, u. 5 ct. 400 VIIK PD cynbs
OpraHu3yeT W MPOBOJWT IPOIECC, BEICIYIINBACT JOKIA] y4acTHHUKA, BO30Y-
JUBLIETO IMPOU3BOJACTBO, WCCIENYeT NPEACTaBICHHblE MaTepualbl, 3alacT
YTOUHSIOIINE BOIIPOCH], BEICIYIINBAET OOBSCHEHHUS JIHILI, 3aCIyIINBACT MHE-
HUE NPOKypopa (eciu OH y4acTBYET B JieNie), TI0CiIe YEro BEIHOCUT peLleHUeE.
DaKTHYECKH YKa3aHHOE COJepKaHKe MPOLecCyalbHOM AesITeIbHOCTH BKIIIO-
gaeT B ceOs TpW dTama: IMOATOTOBUTEIBHYIO YacTh CyOeOHOTO 3acelaHws,
paccMOTpEHHE Jella 10 CyLIECTBY U BEIHECEHUE PELLECHMS.

CrnenupuyHbIM SBISETCS 3Tall paccCMOTpeHMs Jena Mo cyuiecTBy. Ero
OCHOBHAsi OCOOCHHOCTh 3aKJIIOUaeT B TOM, 4YTO B IPOU3BOJACTBAX IO pac-
CMOTPEHHUIO U Pa3peleHUIO BOIIPOCOB, CBS3aHHBIX C UCIIOJHEHUEM IIPUIOBO-
pa, oTcyTcTBYeT cyneOHoe cienctBrue. MIMeHHO B cmily 3TOM 0COOCHHOCTH
yKa3aHHas esTeJIbHOCTh HOCUT YIPOLIEHHBIN XapakTep.

Pemenus cynpu, npunsateie B opsake 1. 47 YIIK P®, Berynator B 3a-
KOHHYIO CHJIy B OOIIEM HOpSOKe, T.e. MO mcTedeHnu 10-cyTOYHOTrO cpoka.
OTO 3HAYWT, YTO B CIydae 3aMEeHBl HAKa3aHHS WM JOCPOYHOTO OCBOOOXKIe-
HUS JIMLO, B OTHOIIEHUN KOTOPOTO MPHUHATO TaKOe PeleHHne, yTPaTUT CTaTyc
OCY’KJIEHHOT'O TOJIbKO MO HcTeueHUH 10-cyTouHoro mepuona. B ciydae Ha-
pyIIeHUs UM TpeOOBaHMI peXrMa OTOBIBAHWS HAaKa3aHUS B TEUCHHE ITOTO
CpoKa K HEMY MOTYT OBITh MPUMEHEHBI Mepbl TUCLMITIMHAPHOTO BO3AEHCT-
BUS, MPEAyCMOTPEHHBIE YTOJIOBHO-UCIIOJIHUTENBHBIM 3aKOHOJATEIECTBOM.
Takoi BBIBOJ OCHOBBIBA€TCSl HA TOM, YTO YIOJOBHO-IIPABOBOH CTaTyC JMLA
KaK OCYXJIEHHOI'O OIpeAesseTcsa TOJbKO PUTOBOPOM CyJa, a HE pelleHMs-
MU, IPUHATBIMU B Topsnke, ycraHoBiaeHHOM ri1. 47 YIIK P®. CkazanHoe
II03BOJISIET BECTHU Pedb O TOM, UTO I PACCMaTPUBAEMbIX IPOU3BOJCTB Xa-
pakTepHOE HalW4Ke dTara UCIOIHEHUS.

Pemenus cyneu, BeiHeceHHbIe B nopsake ri1. 47 YIIK P®, moryt ObITh
00’kaJIOBaHbEI B 3aBICUMOCTH OT CyJa, IPUHSBIIETO pemeHne Tubo B Kacca-
IMOHHOM, OO0 B anmemuistnuoHHOM mopsiake (ct. 401 YIIK P®). TTopsgok
00xaJloBaHUA TaKUX MOCTAHOBJIEHWH peryiupyercs MpaBUiIaMy, YCTaHOB-
neHHbIMU TI1. 43 1 45 YIIK PO.

B nutepaType HET eNMHCTBa MHEHUH, KTO U3 YYaCTHUKOB UMEET MPaBo
00xaioBath cyeOHble peleHus, npuHaTbie B nopsake ri. 47 YIIK PO. Ec-
J1 B OTHOIIEHMU OCYXJEHHOro (aJBOKaTa OCYXKAEHHOIO), pa)JaHCKOro

— Bepcus [pod, cereBas. — Dnektpon. aaH. — M.: AO Koncynprant [lmoc, 1992 — . —
Pexxum noctyna: Kommerorep. cets Hayu. 6-ku Tom. roc. yH-Ta, CBOOOIHEIH.
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WCTIIA WJIM OTBETYMKA TOT BOIMPOC, C YUETOM CHCTEMHOI'O TOJKOBaHUS Jeii-
CTBYIOIIIUX YT'OJIOBHO-TIPOIIECCYANBHBIX HOPM M MO3UIMKH KOHCTUTYLIMOHHO-
ro Cyna P®, nocTatouHo siceH, TO B OTHOLIEHUH NPEACTABUTENIS OpraHa WK
YUPEXKIEHUs], UCIIOIHSIOIIEr0 HaKa3aHue, TAKOH OJIHO3HAUYHOCTH HE CyLIecT-
ByeT. [lo MHEHHIO psAa yUSHBIX, TOT YIaCTHUK POU3BOICTBA JOJDKEH OBITH
JUILEH TaKOW BO3MOXKHOCTH, KaK JIMIIEH €€ B MPOU3BOJCTBE 110 YTOJOBHOMY
Jielly CileloBaTelb WK UHOM CyOBeKT, OCYIIECTBIAIOLMI IpeIBapuTeIbHOe
paccrenoBanne’".

EnxBa a1 ¢ 3TUM MOXHO corjacuthcsi. Bo-mepBbIX, BbIIIE OTMEUaoCh,
YTO MPEACTABUTENb UCIIPABUTEIBHOTO YUPEXKISHHUS UMEET CBO MaTepHalib-
HO-IIPaBOBOM MHTepec, T.e. OCYIIECTBISAET OTJENbHYI YIOJOBHO-IIpOLEcC-
IBHYI0 (QYHKIMIO (B OTJIMYME OT ClIeoBaTeNs, KOTOPhIH He MMeeT mpolec-
CyalbHOTO WHTepeca B CyJeOHOM MPOM3BOJICTBE), IOITOMY €My HEeoOX0ou-
MBI aJICKBaTHBIE CPEJICTBA, B YAaCTHOCTH BO3MOXKHOCTH KacCAIMOHHOTO
(amemIAMOHHOT0) 00’KaloBaHUs pelleHui cyna. Bo-BTOphIX, B paccMaTpu-
BaeMBIX IPOM3BOJCTBAX IPOKYpOpP NPHHUMAET (PaKyIbTaTUBHOE YYaCTHE,
MO3TOMY HE HCKIIIOYEHBI CIydad, KOrJa B Ipolecce He OyAeT yJacTHHKA,
MIPaBOMOYHOTO O0’KaJIOBaTh HE3aKOHHOE W HEeOOOCHOBaHHOE pelneHne. B
9TOM CBS3W MPENCTaBUTENbh HCIPABUTEIHFHOTO YUpeXIeHHs, Oe3yCIOBHO,
JOJDKeH 0071amaTh TaKoi BOZMOXKHOCTEIO. TakuM oOpa3oM, paBoM 00kajo-
BaHUsA CyAE€OHBIX pelleHud, MPUHATHIX B nopsaake cT. 47 YIIK PO, nomkHsl
00JagaTh Bce YYaCTHUKM MPOU3BOJCTB: OCYKIEHHBIN (aIBOKAT OCYKICHHO-
ro), IPOKYpop, TPKAaHCKHE UCTEl] M OTBETYHUK, MPEICTaBUTENb OpraHa Win
YUPEXKICHHS, UCTIONHAIOIIETO HaKa3aHue.

OC0o0EeHHOCTBIO POU3BOACTB 10 PACCMOTPEHUIO M Pa3pelIeHnI0 BOIPO-
COB, CBS3aHHBIX C UCIIOJIHEHUEM MPUTOBOPA, SIBIIETCS TO, YTO JIUIIA, paHee
BO30Y’)KIaBIIME IPOIECCYyaTbHYI0 AEATSNBPHOCTh W IIONYyYHBINHE OTKA3 B
YIOBIETBOPEHHH CBOETO TPeOOBAHMS, BIIPaBe MO UCTEUCHUH ONPEAEICHHOTO
BpeMeHH OOpaTUTHCSA B CyJA BHOBH C aHAJOTWYHBIM TpeOomanmeM. Tak, 4. 5
ct. 400 YIIK PO npemycmarpruBaeT BO3MOXKHOCTH TOBTOPHOTO OOpAIlleHUS B
CyI C XOJAaTaliCTBOM O CHATHHM CYIMMOCTH uepe3 TOoA IMOcCie OTKIOHEHHS
nepBoHadansHOro xonataiictea. Yacte 10 cr. 175 YUK P® ycranaBnuBaer,
YTO B Cllydae oTka3a cyja B ¥YJ1O wuiu 3ameHe HeOTOBITOW YacTH HaKa3aHUs
0ojee MATKMM BHIOM HaKa3aHUsl MMOBTOPHOE BHECEHHE B CyJ COOTBETCT-
BYIOIIETO XOJaTaiicTBa WM MPEINCTaBICHUS] MOXKET UMETh MECTO He paHee

2 Mameuenxo E.A., Bubuno B.H. YronoBHoe CyIONPOU3BOJCTBO 0 UCTIOJIHEHUIO TIPUTO-
Bopa. — MuHck, 1982. — C. 86.
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YeM [0 UCTEYeHHUH IIECTH MECSILIEB CO IHSA BIHECEHMsI TOCTAHOBJIEHUS Cyaa
00 otkaze. B cimydae oTkasza cyna B Y/IO ocyXIeHHOTO K MOXU3HEHHOMY
JUIIEHAIO0 CBOOOBI MOBTOPHOE OOpallleHHe ¢ XOIATAaHCTBOM MOXKET MMETh
MECTO HE paHee 4eM I10 UCTEUEHHUH TPeX JIET CO AHS BbIHECEHHs IOCTaHOB-
JIeHHs cynia 00 oTKase.

JledcTBYIOIMI YrOJIOBHO-MIPOLIECCYAIbHBIM 3aKOH MPSAMO HE Mpeay-
CMaTpHuBaeT BO3MOXKHOCTH TIEPeCMOTpa CyNeOHBIX pEIIeHWH, MPUHATHIX B
X0JIe pa3peLIeHrsl BOIIPOCOB, CBSI3aHHBIX C UCIIOJIHEHUEM NPUIOBOpa, B Ha-
30pHOM TopsiiKe. Mexay TeM TaKoi MepecMOTp BO3MOXKEH HCXOIs U3 00-
IIMX TOJNIOKEeHUH (CBOOOIBI 00XaloBaHUA CyIeOHBIX pEIIeHHUi), a Takxke
CHCTEMHOT'0 TOJIKOBaHHWS HOPM, PETYJIHPYIOMIMX HaJA30pHOE MPOU3BOJCTBO.
Kpome Toro, Koncrutyumonusit Cyn P® B cBoeM MOCTaHOBIEHUH OT
11 mas 2005 r. Ne 5-I1, paspemnas oOpamieHue mpesunuyma KypraHckoro
obnactHoOro cynaa mo aeny ocyxaenHoro A.H. 'omoHOBa, mOATBEpIMII, YTO
CylleOHBIe pelleHus, BEIHECEHHBIE B MOpsKe, ycTaHoBiIeHHOM 1. 47 YIIK
P®, MoryT OBITH IEpECMOTPEHHI B O0IIEM MOPSIIKE, YCTAHOBICHHOM Ti. 48
VIIK, T.e. Mo o0muM npaBuiiaM HaJ[30pHOTO HpOI/ISBOHCTBaZS .

Cucremnoe ToskoBanue YIIK PO u ananus cyneOHOM NMpPaKTUKH MOKa-
3BIBAET, YTO HE MCKIIIOUEH NEePecMOTp PELIeHUH Mo AeiaM, CBSI3aHHBIM C BO-
MpocamMy UCTIOJTHEHUS MPUrOBOpPa, U B MOPsIKE MepecMoTpa Jied BBUIY HO-
BBIX ¥ BHOBb OTKPBIBILIUXCS OOCTOSITENBCTB.

T'oBOps 0 BO3MOXKHOCTH MepecMOTpa CyAEOHBIX PEIIeHUIl B HCKIIIOYU-
TEJIbHOM MOPSIIKe, HEOOXOUMO YyUUTBIBATh, YTO, MOCKOJIBKY YIIK P®D pas-
pellaeT y4acTHUKaM paccMaTpUBaeMbIX MPOM3BOJICTB oOpamarbes ¢ Tpebdo-
BaHUSIMHM, KacalOUIMMUCS MCIIONHEHUS HaKa3aHWUs, HEOJHOKPATHO, (pakTuye-
CKHM B OTIEJBHBIX MPOM3BOACTBaX BO3MOXKHOCThH IEPEeCMOTpa B HaJA30PHOM
MOPSIIKE WM BBUAY HOBBIX M BHOBB OTKPBIBIIMXCS OOCTOSITENBCTB HE HC-
nonb3yercd. IIlpuMepomM MOXKET CIIy’KUTh NMPOU3BOACTBO, CBSI3aHHOE C pas-
pemrenueM Borpoca 00 YJIO. [Jns Toro 4ToObI epecMOTp BCTYIHBILIETO B
3aKOHHYIO CHIJIy pelIeHHs cyna ObUT peajeH, HeoOXOAWMO, YTOOBI CPOK 3a-

30 MpOBEpKEe KOHCTUTYLHUOHHOCTH cT. 405 YrosoBHO-npoueccyaibHoro konekca Poc-
cuiickoit Menepanuu B CBA3M ¢ 3anpocoM KypraHckoro o0JIaCTHOro cyna, kaiobamu
YnoJIHOMOYEHHOro 1o mnpasaMm 4yesnoBeka B Poccuiickoii Penepaunu, Npou3BOICTBEHHO-
TeXHU4eckoro koomneparuBa «CojelcTBue», 00mecTBa ¢ OrpaHU4YEeHHONH OTBETCTBEHHO-
cteio «Kapenusa» u pspa rpaxaan: [locranonenne Koncrtutynmonnoro Cyma P® ot
11.05.2005 r. Ne 5-I1 // KoncynpranT [lntoc [OnekrpoHHsii pecypc]: CripaBouHas mpaBo-
Bas cucrema. — Bepcus [Ipod, ceteBas. — Dnekrpon. gan. — M.: AO Koncynsrant [Iiroc,
1992 — . — Pexxum nocryna: Komnetotep. cets Hayu. 6-xu ToM. roc. yH-Ta, CBOOOAHBII.
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npera Ha MOBTOpPHOE oOpalieHue ¢ TpeboBaHMEM K cyay ObLT MPOJOIIKH-
TeNbHBIM. Takas cuTyalusi BO3MOXKHA, HAaIlpuMep, MPU O0TKa3e B MPeJOCTaB-
neann YJIO ocykaeHHOMY K MOXKH3HEHHOMY JIMIICHHUIO CBOOOIBI. B aToii
CUTyallH, B Cllydae MOJYYEHMs KacCallMOHHOIO pEIlIeHUs, HE yIOBIETBO-
pAIOLIEro OCYXKAEHHOro, MOCIEAHUNA He Bcerza 3auHTEPecOBaH BBIKUIATh
HCTEUCHUE TPEXJETHETO CPOKa M, CKOpee BCEeTo, OyNeT MBITaThCs IepecMoT-
peTh pellieHue cyia B HaJ30pHOM MOpPSIKE.



I'naBa 2

YUYACTHHMKH YT'OJIOBHO-ITPOLIECCYAJIbHO
AEATEJIBHOCTH I10 PACCMOTPEHMIO U PASPEIIIEHHUIO
BOITPOCOB, CBA3AHHBIX C HCITOJIHEHUEM ITPUT'OBOPA

1. Cyn

JeiicTBytomiee 3aKOHOJATENBCTBO OTHOCUT PELIEHHE BOMPOCOB HMCIOJ-
HEHHUsS TPUTOBOpA K MCKIIOYUTENhHOW mpeporatuBe cyaa (ct.ct. 397-401
VIIK P®). IIpu 3TOM B 3aKOHE HJET peub O: a) Cy/e, TOCTAHOBUBIIEM TPHU-
roBop (3a UCKJIIOYCHHEM CyJia aneJUISIMOHHON WHCTaHIUMN); 0) OJHOMMEH-
HOM Cy/Jie (B cllyyae UCIIOJHEHHs MMPUTrOBOPa Ha TEPPUTOPUH, HA KOTOPYIO HE
pacnpocTpaHsaeTcs IOPUCAUKLIMS Cy1a, TOCTAaBUBILErO IPUrOBOp); B) CyAe IO
MECTY OTOBIBAaHUS HaKa3aHUs; T) CyAe MO MECTY JKUTENIbCTBA OCYXACHHOTO;
) BBIIECTOSIEM CyAe (U OTCYTCTBUM HA TEPPUTOPHUU HCIIONHEHUS HaKa-
3aHUS Cylla TOTO € YPOBHS WJIHM B CiIydae 00)KaJOBaHWS peIleHWH yKa3aH-
HBIX BBILIE CYJIOB).

Bce atu cypl (32 UCKITFOUEHUEM CYJIOB, PACCMATPUBAIOIINX KAIOObI Ha
pelieHus, npuHATHIE B iopsijike 1. 47 YIIK PO) sensirores cyaamu nepBoit
MHCTaHIIUU U MOTYT OBITh Kak (efepadbHBIMU (BKIIOUash BOCHHBIE), TaK H
MHUPOBBIMHU.

Cyna, NoCTaHOBUBILUI IPUTOBOP, pa3pellaeT cielyolirie BOIPOCkl, CBs-
3aHHBIE C HCIIOJIHEHHEM IPUTOBOpa:

a) 00 M3MEeHeHMM HaKa3aHHWs MPH 3JO0CTHOM YKJIOHEHHH OT ero OTObI-

BaHUs;

0) 00 0CBOOOXAECHWW OT OTOBIBAHWS HaKa3aHHWS B CBSA3M C MCTEUCHHUEM
CPOKOB JIaBHOCTH OOBHHUTEIHHOTO PUTOBOPA;

B) 00 MCHOJHEHWH MPUIOBOpa MPH HAIUYUHM APYTMX HEHUCIOIHEHHBIX
MIPUTOBOPOB, €CJIM 3TO HE PELICHO B MOCIEAHEM 110 BPEMEHHU MPUro-
BODE;

I) O 3adeTe BPEMEHHU COJAEP)KaHUS TOJA CTpaxei, a TakkKe BpeMEHH
MpeObIBaHUS B JIEYEOHOM YUPEKICHUH;

) O CHIKEHMH pa3Mepa yAep)KaHuil U3 3apaboTHOM IUIaThl OCYXKAEH-
HOTO K MCTPaBUTENLHBIM paboTaM B Cllyyae yXYJIICHUS €ro MaTe-
PHAJIBHOTO MOJIOKEHUS;
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€) O pa3bhsICHEHHH COMHEHHMH W HESICHOCTEH, BOZHHMKAIONIMX TPU WC-
INOJIHCHUH IIPUTOBOPA,

K) 00 OCBOOOXIECHWH OT HaKa3aHHs HECOBEPIICHHOJETHETO C MpHUMe-
HEHHEM MPUHYIUTEIFHBIX Mep MEIUIMHCKOTO XapaKTepa;

3) BONPOCHI, KACAIOIINECS] OTCPOUKU MCIIOTHEHHSI IPUTOBOPA.

Cya o MecTy UCTIOJIHEeHHUS HaKa3aHMs pa3peniaeT BOMPOCH:

a) 00 U3MEHEHHWH BHJA MCIPABUTEIBHOTO YUPEXKICHUS, HA3HAYCHHOTO
TI0 IPUTOBOPY CYAa OCY>KACHHOMY K JIMILIEHHUIO CBOOOIBI;

0) 060 Y]JO, a Takxe 06 otmene Y]10;

B) O 3aMeHe HeOTOBITOM YacTW HakazaHWs 0ojiee MATKUM BHUIIOM HakKa-
3aHUS;

r) 00 OCBOOOXKJIEHWU OT HaKa3aHMs WU CMATYECHUW HaKa3aHUS BCIE-
CTBHE M3JIaHUS YTOJIOBHOIO 3aKOHA, UMEIOIIEro OOPaTHYIO CHITY;

) O 3aMEHe HEOTOBITOM YacTH Haka3aHWs Oojiee MITKUM BHIOM Haka-
3aHUs B BUJIE OTPAaHMYEHUS 110 BOEHHOH Cliyk0e BOEHHOCITYXKAIIero,
YBOJICHHOTO C BOSHHOH CITyKOBI.

CyJIl IO MECTY JKUTEIbCTBA OCYXKICHHOTO paCCMaTPHBAET BOIPOCHL:

a) 00 OTMEHe yCIIOBHOTO OCYXKJEHHsI MJIM MPOJICHUH UCTIBITATEIEHOTO
CpOKa;

06) 00 oTMeHe OO O JOIMOJNHEHWH BO3JIOXKEHHBIX Ha OCYKICHHOTO
00s13aHHOCTEI;

B) 00 OTMEHE OTCPOYKH MCIIOJIHEHUS HaKa3aHWs OepeMeHHBIM >KEHIIHU-
HaM M KEeHIMHAM, UMEIOIIUM MaJIOJIETHUX JeTeH.

CynoM 1o MecTy OTOBIBaHWS HAKa3aHUs M CYJOM IO MECTY JKUTEIbCTBA

OCYI)KI€HHOT'0 MOTYT pacCMaTPUBATHLCS BOTPOCHI:

a) 00 OCBOOOXXICHHH OT HaKa3aHMs B CBS3H C OOJIE3HBIO OCYkJIEHHOTO;

0) O MpOMJICHUW, W3MEHCHWU WM MPEKPalICHUN MPUMEHEHHS TPHHY-
OUTEJIbHBIX MEP MEAULMHCKOI'O XapaKTepa.

Oco0eHHOCTh TPOIECCYAIbHOTO TIOJOXKEHUS CyAa 3aKIYaeTcs B ero
OoJjiee aKTMBHOW POJIM B YCTAHOBJICHWH (DAKTUYECKHX OOCTOSATEIBCTB IO
CPaBHEHHUIO C MPOM3BOJACTBOM IO YTOJOBHOMY Jeny. Takas pojib 00yCIIOB-
TUBaeTCA TeM, YTO B CyJeOHOM pa30MpaTenbCcTBe KaXIbI M3 YYaCTHHUKOB
MPOW3BOACTBAa 00JajaeT HEOMWHAKOBBIMHU TIPOLECCYaTbHBIMH BO3MOXKHO-
CTAMM IJIA peajin3alluid CBOUX IIpaB W 3aKOHHBIX MHTCPECOB. B HOIIO6HBIX
YCIIOBUSX CYJl HE MOXET HaXOJWUTLCS B POJM OECIPUCTPACTHOTO apOUTpa, a
BBIHY/IEH BBICTYIIATh aKTHBHBIM YYaCTHUKOM IPOIECCYaTbHON JesTebHO-
CTH, B HEKOTOPBIX CITydasX He TOJIBKO OKa3bIBas yYaCTHHKAM COACHCTBUE, HO
¥ 10 cOOCTBEHHOW WHUIIMATUBE JA0OBIBas HEOOXOAUMBbIE eMy IS paspelie-
HUA Jiefia 1O CYIIECTBY CBEACHUS.
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B npon3BojcTBE 10 YrONOBHOMY JeNy CYZ [0 COOCTBEHHOH MHHIMATHBE
MOXKET JIMIIb 3a/laBaTbh BOIIPOCHI NOACY AMMOMY, BbI3BIBATh JJIs JOIPOCA IKC-
nepTa, paHee JABIIETO 3aKII0YeHHe, Ha3HAa4yaTh SKCIIEPTU3Y U OrJIallaTh Ma-
TepHajbl Jiefa, OCTAIbHbIE JO0Ka3aTeJIbCTBEHHbIE BO3MOXXHOCTH MOTYT OBITh
pe€ajin30BaHbl CyaAOM IIpHU HAJIMYUH COOTBETCTBYIOUINX XOﬂaTaﬁCTB HJIx CO-
rnacus ctopoH. YIIK P® ocraBnsieT OTKPBITHIM BOMPOC O MOJHOMOYHSIX CY-
Jia TIpY pa3peleHnH BOIIPOCOB, CBSI3aHHBIX C NCTIOIHEHHEM IpuroBopa. Yac-
THUYHO IIPOOJIEMy PelIaloT Pa3bsICHEHHsI BBICIIMX CyIeOHBIX OPraHOB, yKa3bl-
BAIOIHE, YTO B CJIydae MPeJOCTaBICHNUs MaTepHaIOB, HE MO3BOJIAIOIINX BbI-
HECTH pelleHNe 0 CYIIEeCTBY, CyJ| BIpaBe MO COOCTBEHHOI MHUIMATHBE OT-
JIOXKUTH PAacCMOTPEHHE JeNa W BO3BPATHTh MaTepHalbl HUCIPAaBUTEIEHOMY
YUPEXKICHHIO s TIepeohOpMICHHS

[IpakTrka moKa3bIBaeT, 4TO (AaKTHYECKH HCIOJIB3yeMas COBOKYITHOCTh
TIOJTHOMOYHI CyJbHM TPH pa3pelieHHH BOIPOCOB HCIHOJHEHHUs IPUTOBOpa
BKJIIOYAET B ce0s:

- B030Y)XXIEHHE YroJIOBHO-IIPOLIECCYaNbHOTO MPON3BOICTBA;

- HCcClefloBaHNMe MaTepHaloB JIena;

- OIJIallieHWe MaTepHaloB Jea;

- JONOIHMTEIHbHO MCTpeOOBaHNE HEIOCTAIONIMX MaTepHasoB MO COO-

CTBEHHOW MHUIIATHBE;

- ollpejeNeHMe Kpyra y4acTBYIOIINX B JieJIe JIULL;

- 3a/1aBaHUE BOIIPOCOB YYACTBYIOIIVM B €€ JIMLAM;

- paspelleHHe OTBOJOB M XOIATaNCTB.

[lonoOHas cuTyarys cBOWCTBEHHA HE TOJBKO POCCHHCKMM, HO W 3apy-
O€XHBIM TPOM3BOJICTBAM, CBS3aHHBIM C pa3pellieHueM BOIPOCOB, BO3HH-
KaloIMX B Mpollecce MCHONHEeHUs Haka3zaHus. [IpakThdeckn BO BceX CTpa-
Hax, IJie CYIIecTBYeT CyaeOHbIH MOPAIOK pa3pelleHns ATUX Jell, yYaCTHHKU
3aHMMAKT HepaBHOE MPOLeCCyallbHOE MOJIOKEHHE, a CyAbU HaJllelieHbl 00-
MIUPHBIMH TOJTHOMOYHMSAMH, TTO3BOJISIOIIMMHI MM MO COOCTBEHHOM MHHIIMATH-
BE BTOPraThCsl HEMOCPEICTBEHHO B BOIPOCHI MCIONHEHWS HaKa3aHUS M CO-
O6upate HMHQOpMAIMIO (IOKA3aTeIbCTBA), HEOOXOAMMYIO NSl pa3pelIeHHs
Jena.

% TTonpoGuee cm.: m.i. 4 u 5 Ilocranosnenus [lnenyma Bepxosroro Cyza CCCP or
19.10.1971 r. Ne 9 «O cynebHOIi MpaKTUKE YCIOBHO-JOCPOYHOTO OCBOOOXKICHUS OCYXK-
JIEHHBIX OT HaKa3aHUA M 3aMEHbl HEOTOBITOI YacTu HakazaHus Oonee MsATkuMy // ['apaHT
[Dnexrponnsiii pecypc]: CnpaBounas mpaBoBasi cucreMa. — CereBasi BepcHsl. — DJNEKTPOH.
naH. — M.: IapanT-Cepsuc, 1990 — . — Pexxum noctyna: Kommetorep. cets Hayd. 6-ku
Tom. roc. yH-Ta, CBOOOTHBIHA.
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2. Ocy:xkaeHHbIN

B nuTeparype pacmpocTpaHEeHO MHEHHE, YTO OCY)KICHHBIN, y4acTBYIO-
IIU{ B MPOM3BOJCTBE 110 PACCMOTPEHHIO M pa3pelleHHI0 BOIPOCOB, CBS3aH-
HBIX C UCTIOJHEHUEM IIPUTOBOPA, TI0 CBOEMY IPOIECCYyaTbHOMY MOJI0KEHHIO
ABJIsIeTCsl 0OBUHAEMBIM. [Ipr 3TOM OHYM y4eHBIE CUMTAIOT, YTO OCY>KACHHBIHI
coXpaHsieT 3a coboii craryc oGBHHsIEMOro” . J{pyrue, Ipu3HaBas Creu(uKy
MaTepHaIbHO-IIPABOBOTO TIONIOKEHUS OCYXKAEHHOTO, B IIPOIECCYyaTbHOM
miaHe (aKTHYeCKH HAIEISIOT ero- WIIM JKe BBICTYNAKOT 3a MPeIOCTABICHNIE
eMy TaKoro craryca’ . Bo MHOrOM OCHOBY OJXOGHEIX B3IIISIOB 3aKJIa/{EIBACT
YTOJIOBHO-TIPOLIECCYANBHBIN 3aKOH, yCTaHABIMBAIOUIMN, YTO OOBHHIEMBIT
BIIPaBE yYacTBOBATh B PACCMOTPEHUH BOMPOCOB, CBS3aHHBIX C UCIIOTHEHUEM
npurosopa (1. 20 4. 4 ct. 47 YIIK P®). bykBansHOoe TONKOBaHKE IIPUBOIH-
MBIX HOPM JEWCTBHUTENHHO TO3BOIISET MPEAINONOKHUTh, YTO OCY KICHHBIH,
YYACTBYIOIIUI B JAHHBIX MPOU3BOJICTBAX, IO CBOEMY IMPOIECCyaTbHOMY TO-
JIO)KEHHUIO MPOIOJIKAET OCTaBaThCsl 0OBUHsIEMBIM. BMecTe ¢ TeM mpuBe/eH-
HOE TIPEeIOI0KEHIE e/1Ba JIM CTOUT IIPU3HATH CIPaBEINBIM.

besycnoBHO, npoleccyalbHOE MOJIOKEHNUE 3TUX YUYACTHUKOB CYJJOMPOU3-
BOJICTBA MMEET OIpe/IeJIEHHOE CXOJCTBO: U OCY>KJIEHHBIM, y4yacTBYIOUINI B
MIPOM3BOJICTBE TI0 PACCMOTPEHUIO M Pa3peIleHHI0 BOIPOCOB, CBI3AHHBIX C
WCTIOIHEHUEM TIPUTOBOpA (1aee — OCYKICHHEIH), 1 OOBUHSAEMBIH SBITIOTCS
CyObeKTaMH, B OTHONIEHHH KOTOPBIX BEAETCS CYAONMPOU3BOJCTBO, OIHAKO
9THM, Ha Hall B3TJISA, CXOJCTBO HCUEPITBIBACTCS.

B nmuteparype BBIIENSIOTCS JBA TIOAXOIA K ONPENeNICHHIO IPOIecCyab-
HOTO TIOJIOKEHHUS JIMIA, B OTHOLICHUH KOTOPOTO BEJETCS CYAOMPON3BOICTBO.
CoracHO IepBOMY, OHO OINpeJeNsieTcs ero 0a30BBIM OTPACIIEBBIM CTaTyCcoOM,
MPETOMILTIOIIAMCS IPUMEHHUTENBHO K OTIPeeICHHOW CTa iy WX YTOJIOBHO-
TpOLECCyaTbHOMY TIPOHM3BOACTBY . BTOpOH OCHOBBIBAeTCS HA OTPHLAHHH

2 Adamenko B.JI. [TpoueccyanbHble cTaguu, CBA3aHHbIE ¢ pean3alueil mpurosopa, om-
penenenus U nocraHosieHus cyna. — Kemeposo, 1993. — C. 120.

8 bopucesuy ' 4. ObecriedeHre NpaB U 3aKOHHBIX HMHTEPECOB OCYXKICHHOTO B CTAIHU
WCTIOTHeHNUs! TpuroBopa: ABroped. auc. ... KaHa. ropun. Hayk. —JI., 1986. — C. 9.

2 CM.: Axumosuy FO.K. JIononHUTENbHBIE H 0COGbIE POU3BOACTBA B YTOJIOBHOM IpO-
uecce Poccun. — Tomck, 1994, — C. 47: Jlumeunos P.B. Pa3peuieHue cyJoM BOIPOCOB,
BO3HHKAIOLIMX B MpoLecce MCIOIHEHHs mpuroBopa. — Boponex, 1964. — C. 8§7-88; Jia-
pun A.M. YTonoBHbIII mpoLecc: CTPYKTypa npaBa U CTPYyKTypa 3aKOHOJATeNbCTBA. — M.,
1985. — C. 65.

0 Cm.: Kopnyrxos B.M. TlpaBoBoii cTaTyc JIMYHOCTH B YTOJIOBHOM CyJIONPOU3BOACTBE //
[IpobaeMsl mpaBoBOro craryca B yrojoBHOM mporecce. — Caparos, 1981. — C. 40—42;
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€IIMHOTO OTPaclieBOr0 CTaTyca B YTOJOBHOM CYAOINPOM3BOJACTBE U MPHU3HA-
HUY 32 KOXKIBIM YYaCTHUKOM gPoueccyanLHoﬁ JIeSITETLHOCTH CTelUaIbHOTO
MPOIIECCYANFHOTO TONOXKEeHU . OMHpasch Ha MEPBYIO MO3ULHUIO, IEHCTBU-
TEJIbHO MOXXHO BECTH Pe4Yb O TOM, YTO MPOLECCYaabHOE MOJOKEHHE OCYXK-
JIEHHOTO B HEKOTOPOM pojie 00YCJOBIMBAETCS MPOILECCYaTbHBIM CTATYyCOM
00OBHHSIEMOT0 KaK OCHOBHOTO YYaCTHHKa CyIONpPON3BOACTBA. OIHAKO TAaKOi
MOJXOJT HE MOJKET OBITH B3AT 32 OCHOBY IIPH COMOCTABICHUHU CTATyCOB yda-
CTHUKOB Pa3IMYHBIX MPOM3BOACTB. OTIEeNbHbINA peaMeT, crenuduka 3anad
U COIEpPXaHUS MPOIECCYaNbHON NEeSTEIBHOCTH MPU PACCMOTPEHUH BOIIPO-
COB, CBSI3aHHBIX C WCIIOJHEHUEM MPUTOBOPA, MPUBOIAT K TOMY, UYTO Y OCYXK-
JIEHHOTO U OOBMHSIEMOTO HAJIMYECTBYIOT CBOM OCHOBAHUS MOSBJICHHUS B MPO-
necce, pa3iUyHbl 00BEM TpollecCyalbHBIX MpaB W 00SA3aHHOCTEH, W Kak
pe3yibTaT — HECOBIAJAIONIAs HAIPABICHHOCTh MPOIECCYAIbHON IesTelNb-
HOCTH.

OcHOBaHWEM TOSIBJIICHUSI OOBHHAEMOTO B CYJOIPOW3BOJCTBE CIYXKUT
WHKPUMIHHUPOBAHUE €My JESTHUS, 3aIPEIEHHOTO YTOJIOBHBIM 3aKOHOM, B TO
BpeMsi KaKk OCHOBaHHE BXOXJIEHHUS B IMPOLECC OCYXKIESHHOTO 3aKiioyaercs
1100 B OTOBITUM MUHUMAIBLHOTO CPOKa HaKa3aHWs, TMOO0 MOSIBICHUN HOBBIX
00CTOATENBCTB, CBSI3aHHBIX ¢ OTOBIBaHMEM Haka3aHus. OOBHHseMBIH 0Ope-
TaeT CBOHM CTaTyC B pe3yNbTaTe BEIHECEHUS COOTBETCTBYIOIIETO aKTa Ha OC-
HOBaHWU TPEJIBAPUTENBHO yCTAHOBIEHHBIX (PaKTHUECKUX AAHHBIX, W300JIH-
YAOIINX €ro B COBEPLICHHH IPECTYIUICHHS, OpTaHaAMHU IPEeNBapUTEIHLHOTO
paccienoBanmsa. CTaTyc paccMaTpHBAaeMOTO OCYXKISHHOTO OIpENelseTcs B
pe3ynbTare BO30YXKAECHUS COOTBETCTBYIOLIETO MPOU3BOJACTBA CyAbed Ha Oc-
HOBaHWU TPEJICTABICHHBIX UM CaMHUM HJIM WUCTPAaBUTENLHBIM YUPEXKICHUEM
JOKYMEHTOB, CBHIECTEILCTBYIOMINX O MOSIBICHUN 00CTOATENBCTB, BIUSIONINAX
Ha JajbHel1ee 0TObIBaHNE HaKa3aHUsI.

VIIK P® nHagensier 0OBHHAEMOIO U OCYXKAEHHOTO Pa3IMduHON COBOKYII-
HOCTBIO MpaB. Pa3nuyHblil XapakTep BO3MOXKHOCTEW ATHUX YYACTHHUKOB, IO-
MHUMO 3aKpeIUICHUS B Pa3IUYHBIX CTAaThsIX U HEOJMHAKOBOM O0beMe, 3aKJIto-
YaeTcs, BO-TIEPBBIX, B TOM, YTO OHU HE JIOTIOHAIOT M HUKaKUM MHBIM 00pa-
30M He 00yCIOBIHMBAIOT APYT npyra. OCHOBHBEIE MPOIECCYalbHBIE BO3MOXK-
HOCTH OOBHHIEMOTO HETPHMEHWMEI B MPOM3BOACTBE IO PACCMOTPEHUIO H
pa3peleHno BOMPOCOB, CBA3aHHBIX C MCIIOJHEHHEM MPUTOBOPA, TaK ke Kak

Mapmeinuux E.I", Paovkoe B.I1., FOpuenxo B.E. OxpaHa npaB U 3aKOHHBIX WHTEPECOB
JIMYHOCTH B YTrOJIOBHOM cyJonpou3Boactse. — Kumnnes, 1982. — C. 11-12.

3 Hempyxun H.JI. CBOOOIa TUYHOCTH U YTOJIOBHO-TIPOLECCyabHOE MPUHYKIeHHE. — M.,
1985.-C. 13.
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Y HEKOTOpBIE MpaBa OCYXAEHHOI'O — B XOJIE MPOLECCYANbHON AesITeIbHOCTH
Mo yrosioBHOMY nieny. K mpumepy, eliBa 1 MOKHO BECTH pedb 00 UCIOJIb30-
BaHUM B PacCMaTPUBACMBIX IPOM3BOJCTBAX TAKMX BO3MOXKHOCTEH, KaK BO3-
paxaTh NpOTUB OOBUHEHUS MO0 OTKA3aThCs OT JAayM MOKa3aHUi, Tak ke Kak
npoOJIeMaTUIHO TOBOPUTH O TOM, YTO MPABO OCYXKACHHOTO JaBaTh 0ObsCHE-
HUS B XOJie CyJe0OHOTO pa30uMpaTelbCTBa BHITEKAET M3 MpaBa OOBHHIEMOTO
JIaBaTh MOKa3aHMUS.

Bo-BTOpBIX, pa3snuyHO coAepkaHue dTHX MpaB. VX comocraBieHue mo-
Ka3bIBaeT, YTO IpaBa OCY>KICHHOTO HOCST yCeUeHHBIN Xapakrep. Tak, eciu B
MIPOM3BOJICTBE TI0 YTOJIOBHOMY AeTy OOBHHSEMBIN HAIeIsIeTCs IIPaBOM TIpe-
CTaBJIATh JOKa3aTeJbCcTBa Ha JIOOOH cTaguu cyaompousBoiacTsa (m. 4 u. 4
cT. 47 YIIK P®), To B IPOU3BOACTBE 110 PA3pPEIICHNUIO BOIIPOCOB UCIOTHEHHUS
MIPUTOBOPA OCYXKIIEHHBI MMeeT OrPaHHYEeHHYIO0 BO3MOXKHOCTB IpEACTaBIIe-
HUS JIOKYMEHTOB B CTaiuM cyaeOHoro pasOupatenbctBa (4.3 ct. 399
VIIK POD).

[IpomeccyanpHast OEATENFHOCTh ITUX YYaCTHHKOB CYAOIPOW3BOICTBA
o0JajaeT pazIMyYHON HampaBleHHOCTHIO. [lo cBOeMy MpaBOBOMY MOJIOXKe-
HUIO OOBHHSEMBIH SBISETCA CBOOOMHBIM TPAKIAHWHOM JI0 MOMEHTA MpH-
3HaHMSI €r0 BUHOBHBIM PEIIEHHEM CyJa, TO3TOMY HaIllpaBIEHHOCTH €ro Jes-
TENFHOCTH 3aKJIIOYaeTCsl B CTPEMJICHHM COXPAHHUTH IIPABOBOE IOJIOKECHHUE
cBOOOHOTO 4YeNoBeka. B oTnuune oT 0OBHHSAEMOrO, MPABOBOE MOJIOKEHHE
OCY)KIEHHOTO OIIpeIeNsIeTCsl TEM, YTO OH HCIBITHIBAET Ha ce0e JHMIIeHns ’
OTpaHWYCHNs, HAIOXKCHHBIE HA HETO MPUTOBOPOM CyAa. B CBS3M ¢ 3THM ero
JesITeTbHOCTh HalpaBlieHa HE Ha COXpaHEHHWE CTaTyca OCYXXIEHHOTo, a Ha
0CBOOOXKIEHUE OT STUX OTPaHUYCHUH U JUIICHUN.

B mpomeccyanbHOM TUIaHe aKTHBHOCTH OOBHHSEMOTO, KaK IIPABHIIO, HO-
CUT SIPKO BBIPKEHHBI BOCCTAHOBHTENBHBIN XapakTep, 3aKIIOYArOIINAC B
0CBOOOXKICHUH OT JIFOOBIX (DOPM YTrOJOBHO-TPOLIECCYATHHOTO BO3ICHCTBYS U
CTpeMJICHHH KaK MOXKHO CKOpee IOKMHYTH YTOJOBHBEIM Mporecc. B cBoro
ouepe]b, MpoleccyanbHas aKTUBHOCTh OCYXAEHHOTO, HA00OPOT, 3aKiroya-
€TCsl B CTPEMJICHHHM BOWTH B YT'OJIOBHBIA MPOLIECC C LIENBIO OTCTOSITH CBOE
MpUTA3aHAE Ha OCPOYHOE OCBOOOXKIEHWE WM MHOE M3MEHEHHE paHee Ha-
3HAYeHHOTO HAKa3aHUS U C ATUX MO3UIHH MOXET HOCUTH He TOIBKO BOCCTa-
HOBUTEJIBbHBIM, HO U OXpaHMUTENbHBIM Xapakrep. VlHaue rosops, ecnu nes-
TENFHOCTh OOBMHSIEMOI0 HOCHT HETAaTHBHYIO HAIPaBIEHHOCTH, TO AKTHB-
HOCTB OCYKICHHOTO MOXKET 00JIagaTh KaK HETaTHBHBIM, TaK ¥ MO3UTHBHEIM
XapaKkTepoM.

Takum 06pa3oM, OCHOBaHHMS BCTYIUICHHS B YTOJIOBHOE CYHOIPONU3BOJICT-
BO, 00BEM TIPOIECCyaTbHEIX BO3MOXHOCTEH W HAINPaBICHHOCTH IMPOIECCY-
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aJbHOM EATEeNIbHOCTH HE TO3BOJISIIOT MPU3HATh OCYXKASHHOTO0, y4acTBYIOIIe-
ro B NMPOM3BOCTBE MO Pa3pelIeHUI0 BOIIPOCOB UCTIOJHEHUS MPUTOBOpa, 00-
BUHSIEMBIM.

[IpaBoBasg OCHOBa MPOLECCYANBHOTO MOJIOKEHUSI OCYXACHHOTO, y4acT-
BYIOHUIETO B pacCMaTprvBaC€MbIX MPONU3BOACTBAX, KaK CaAMOCTOATEJIBHOI'O y4a-
CTHUKA YTOJIOBHOTO Tporiecca 3aknaapiBaercs B cT. 399 VIIK PO u Beipaxa-
eTcs:

1) B OTAETHHOM 3aKpEIUICHWH KOMIUIEKca TpaB, BKIIOYAIOMIETO B ceOsl:
MPaBO 3HAKOMUTHCS C MPEICTaBICHHBIMH B CyI MaTepHallaMH, yda-
CTBOBAaTh B UX PaCCMOTPEHUH, 3asBIATH XOJATaliCTBa U OTBOMEI, JIa-
BaTh O0OBACHEHUS, TIPEACTABIATh JOKYMEHTHI, 00)KajJoBaTh PEeICHU
CyJla TIepBOM MHCTaHIMM B KaccanmoHHoM mopsake (ct. 401 YIIK
P®), monp30BaThCs yCIyraMu agBOKaTa;

2) B OTCYTCTBHE OTCBHUJIOYHBIX HOPM K MoJioxkeHusM OO1ieil yactu (Kak
MPaBUIIO, €CIH Peub UIET 00 OCY)XJIEHHOM, YYacCTBYIOIIEM B MPOU3-
BOJICTBE IO YTOJIOBHOMY €Ty, TO €r0 MPaBOBOE MOJIOKEHUE OIpe/ie-
nsieTcd myTeM OTChUIKH K cT. 47 YIIK PO);

3) B 0coOOM MOpsAAKe JOCTyNa OCYXIEHHOTO B YTOJIOBHOE CYIOIPOU3-
BOJICTBO; OCYXXICHHBIH NMPUHIMAET ydacThe B CyneOHOM pa3bmpa-
TENECTBE B CIIydae MOJOKHUTEIFHOTO PEIIeHNUs CyAa, B TO BpeMsl Kak
coryiacHo crT.cT. 47, 247 YIIK yuactue B cy1eOHOM pazOHpaTenseTBe
00BHHsAEMOTO (TIOACYAMMOTO) SBISAETCS 0053aHHOCTBIO TIOCTIETHETO.

3. AIBOKAT OCY:KIE€HHOT0

VIIK P® BnepBbie nmpeaycMaTpruBaET BOZMOXHOCTb YYacTHs aJBOKaTa B
paspeleHuy e, CBA3aHHBIX C HMCIIOJHEHWEeM NpuroBopa. Jlo NpuHATHS
32
VIIK P®, HecMOTpsi Ha MIMPOKYIO HAYUYHYIO MOJIJEPXKKY -, BOIPOC 00 yua-
CTHM aJiBOKaTa OCTaBaJICS OTKPBITHIM.

2 Cwm.: Csupuoos M.K. Ilopsnok paspemieHus nen 00 yCIOBHO-IOCPOYHOM OCBOOOXK[Ie-
HHMHM OT HakazaHus. — Tomck, 1972. — C. 69-74; I'ununckuit A. M. Ydyacthe agBokaTa B
CTaJM¥ MCIIOJHEHHs TpUroBopa // Bompock! 3amuTsl 1o yronoBHbIM fenam. — JI., 1967, —
C. 176; Huxontox B.B. YronoBHO-UCHONHUTENbHOE cyaonpousBoacrso B CCCP. — Up-
KyTCcK, 1989. — C. 149-154; fAxumosuy FO.K. JIonOJHUTENbHBIC U OCOObIE MPOM3BO/ICTBA B
yrosoBHoM mpouecce Poccun. — Tomek, 1994, — C. 48-49; Fubuno B.H. KOHCTUTYLHOH-
Hble MPUHLWIBI MPAaBOCYAMS M UX peanus3auds B CTaAUM HCHOJHEHUs MpPUTOBOpa. —
MuHck, 1986. —C. 94-103; Kyyosa O.®. Vcnonnenue npurosopa. — M., 1960. — C. 192;
Ona oce. I'apanTuM NpaB JIMYHOCTH B COBETCKOM YTrOJIOBHOM mpouecce. — M., 1973. —
C. 20; Qunumonos b.A. IlpoueccyaibHble BONPOCH! TOCPOUYHOTO OCBOOOKAEHUS OT HaKa-
3aHUs HecoBepLIeHHOeTHUX. — M., 1965. — C. 68; bexewro C.I1. 3amura kak npoueccy-
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Hanmuume y ocCyXIeHHOTO MpaBa IOJIb30BAThCS KBAIM(PHUIIUPOBAHHOMN
IOPUANYECKON MOMOIIBIO BbITeKaeT U3 nojioxeHuit Konctutyunn PO u kon-
KpeTH3HUpYyeTCs] MPUMEHUTENFHO K MPOU3BOJCTBAM, CBSI3aHHBIM C WCIIOJHE-
HHEM MPUTrOBOPa, YTOJIOBHO-MPOILIECCYAIbHBIM U YTOJOBHO-UCIIOJHUTEIIb-
HBIM 3aKOHOJIATeIbCTBOM (1. 9 4. 1 ¢T. 53 1 u. 4 c1. 399 VIIK P®, u. § cT1. 12
4. 4 ct. 89 YUK PD).

[To MHEHWIO OJTHUX yUYEHBIX, aJBOKAT B JAHHOM CITydae BBICTyTAeT B Ka-
YEeCTBE MpeACTaBUTENs ocy>1<z1e1-moro3 3. Tlo MHeHuIO JIPYTUX — SIBIISETCS €Tro
33.H.II/ITHI/IK0M34. CyTb MONEMHKHN CBOAMTCS K BBISCHEHUIO COJIEPKAaHUS 3allH-
ThI, @ UMEHHO: BKITIOYAET JIM OHA TOJIBKO BOCCTAHOBUTENBHYIO (HETaTUBHYIO)
JIeATENBPHOCTh, HAITPABJICHHYIO HAa OTPaKeHNE OOBUHEHUS, WIIM HAPSIY C HEel
MpearnoaraeT OCyIIeCTBICHNE OXPAHUTENBbHOW (TIO3UTUBHOM), 3aKIOYaro-
eHcsl B OKa3aHWHU IOPUANYECKON TTOMOIIIH.

VYueHble, paccMaTpUBalolie aABOKaTa OCYXKJIEHHOIO B KauecTBe Mpe.-
CTaBUTEIS, UCXOJAT U3 Y3KOTO MOHMMAHUS 3alllUTHl KaK JeATeNbHOCTH, 00Y-
CIOBJIMBAaEMON HannuveM oOBHHEHMS. COOTBETCTBEHHO, 110 MX MHEHHIO,
TaM, TJie HeT OOBMHEHMsI — HET 3allUThl, a peau3yeTcs WHas QyHKIUS —
YTOJOBHO-TIPOLECCYANIbHOE  MPEACTaBUTENbCTBO. THUMMYHBIM IPUMEPOM
ciayxut nosunus B.JI. Anamenko: «B cragum WCIONHEHUS MPUTOBOPA, XOTA
M €CTh KOTO 3allMIIATh, 3alMTa cama 1o cebe OeccMbIcaenHa, nOo 0OBHHE-
HUSl TYT HET W 3allUIIAaTh OCY>XJIEHHOTO He OT 4Yero. YJacTHhe 3allluTHUKa
OOBHHSIEMOTO B 3TOW YaCTH IKeJATeJIbHO MJI OCYLISCTBICHHs (YHKIMH
MPEACTaBUTENLCTBA OCYXKJEHHOTO B LEsIX HamOoyiee MOJTHOW peann3aliin
HWHTEPECOB U MpPaB U OXPaHbl UX BO3MOXHOTO HAPYIIEHUSA CO CTOPOHEI Opra-
HOBY . CTOpPOHHUKH MPOTUBOMOJIOKEHHOTO MOIX0/a, CYUTAIOIINE aJiBOKaTa
OCY)KJIEHHOTO 3alllATHUKOM, IOJIaraloT, YTO 3allUTa BKJIIOYaeT B ceOs He
TOJIBKO JIESITeIbHOCTh, HAIPaBJIEHHYIO Ha OMpPOBEpXeHHEe OOBUHEHMsI, HO U

3aHUs HecoBeplIeHHONEeTHUX. — M., 1965. — C. 68; Fexewro C.II1. 3amuTa Kak mpoueccy-
anpHas (QyHKIMSA B COBETCKOM YTOJOBHOM Mpolecce // Bompocsl yronoBHoro mpasa u
npouecca. — Musck, 1958. — C. 251.

3 Cwm.: Adamenxo B.J]. Coerckoe YTOJIOBHO-TIPOLIECCYATIbHOE MPEACTABUTENLCTBO. —
Tomck, 1978. — C. 32; On sce. CyuiHOCTh ¥ MPEAMET 3aIUThl 00BHHsAEMOro. — ToMCK,
1983. - C. 21, 26.

3 Cm.: Ceupuoos M.K. TIopsiiok pa3spelieHus 1ei 06 yCIOBHO-I0CPOYHOM OCBOGOXKIE-
HUM OT Hakazauus. — Tomck, 1972. — C. 69-72; Axumosuu FO.K. Yka3. cou. — C. 48-49;
Jlobposonvckas T.H. JlesTenbHOCTh CyZa, CBSI3aHHAS C MCIOJHEHUEM MpUroBsopa. — M.,
1979. — C. 21; Luinxkun A.JI. [IpaBo Ha 3aIIUTy B KaCCallHOHHOM M HA/I30pPHOM MPOM3BOJ-
CTBE U MU UCIIOJIHEHUH ITpuroBopa. — Capatos, 1965. — C. 26.

35 Cm.: Aoamenxo B.J]. CyIIHOCTh W TpenMeT 3aluThl o0BUHsAeMoro. — Tomck, 1983. —
C. 42-43.
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JIeATENbHOCTh, HAIIPABJICHHYIO HA OKa3aHHWE FOPUINYECKON MOMOIIN JIULAM,
BOBJICUEHHBIM B YTOJIOBHOE Cy)]OHpOI/I3BOI[CTBO36.

«Y3KUil» MOIX0, OTPAHUYMBAIOIINHN 3aIUTY JIUIIIb ONIPOBEPKEHHUEM 00-
BHHEHHsI, B HACTOSIILIEE BPEMS SIBISIETCS] PEIMETOM CEPBE3HBIX KPUTUYECKUX
o1eHOK. X cyTh cBOAUTCS K TOMY, YTO MPU TaKOM MOHUMAHUU COAEpKaHU-
€M 3aIlIATHl He OXBATHIBACTCS AEATCIBHOCTD JIHII, HE SBITIONUINXCSI OOBHHSIE-
MBIMH, HO OCYILECTBIIAIOLIMX 3aLIUTy CBOMX MpPaB, CBOOOJ M 3aKOHHBIX WH-
TEPECOB™ , a TAKXKE CyXKaeTcs MpeaMeT 3alIUTUTEIbHON IeITeTbHOCTA CaMo-
ro 0OBHHIEMOTO, UCKIIIOYAst €T0 MHTEPECH, He OXBaTHIBAeMble OOBHHEHHEM,
HO MOJJIeKalllye 3alIUTe B YTOJIOBHOM CYOTIPOU3BOICTBE.

JleficTBUTENBHO, 3allliTa B YTOJOBHOM IIPOLIECCE JIOJKHA OCYILIECTB-
JSATHCSI HE TOJIBKO OT TIOJ03PEHHMsI, OOBUHEHUS WJIM YTOJIOBHOTO Tpeciie0Ba-
HUS, HO TaKKe JOJDKHA OBITh HAllpaBJeHA Ha JIMKBUAAILINIO X MOCIEICTBUMH,
BBIPAXKasACh B CMATYEHUH OTBETCTBEHHOCTH, BOCCTAHOBJIEHUH HAPYIIEHHBIX B
CBS3M C OOBMHEHHEM MPaB M OTPakJIeHUH 3aKOHHBIX UHTEPECOB OOBUHIEMO-
ro (HOZ[Cy,[[I/IMOFO)38. Ha TakoM moHMMaHUM CTOMT COBPEMEHHOE YrOJIOBHO-
MpoleccyalbHOE 3aKOHOAATENBCTBO, BKJIOYAas B 3TO TOHATHE HE TOJIBKO
JIeSITENILHOCTh, OMPOBEPrarollyl0 OOBUHEHHE, HO U JICATENbHOCTh, Hampas-
JIEHHYIO Ha OKa3aHWe Iopuandeckoi momomu. B wactHocTy, 4. 1 c1. 49 VIIK
P® rjacur: «3alluTHUK — JIMLO, OCYLIECTBIAIOLIEE B YCTAaHOBJIEHHOM I1O-
pAZIKe 3alIUTy TpaB U MHTEPECOB MOJ03PEBAEMBIX 1 OOBUHSAEMBIX U OKA3bI-
saroujee UM I0pUOUIECKYI0 NOMOWb NPU NPOU3B00CMEE NO Y2OJI0BHOMY OeY»
(kypcuB Hamt. — O.B.).

B3rmsinel Ha 3alMTYy Kak Ha KOMILJIEKCHOE SIBJIEHWE IOCJIENOBATENBHO
peanu3oBaNuch B MPaBONPUMEHUTEIbHOW TpakThke U A0 npuHsatus YIIK
P®. Tak, psg nmocranoBnenuit Koncrurynuonnoro Cyna P® conmepkan pac-
UIUPUTENFHOE TOJKOBaHHE (PAKTOPOB, OOYCIOBIMBAIOUIMX MOSBIECHUE 3a-
IIUTHHUKA B YTOJOBHOM MpPOIECCE, BKIIOYAs B UX YUCJIO HE TOJBKO Hal4Ke
MOJO3PEHUST M OOBHMHEHHH, HO TakkKe (PaKT BOBJICUEHIS JIUIA B YTOIOBHOE
CyZIOIPOM3BOJICTBO. B mocnenHeM ciyyae 3aniuTa MoHMMaaach Kak OKa3aHue
IOPUANYECKON TOMOIIHN B paMKax MPOU3BOJICTBA 10 YTOJIOBHOMY Jleny3 %,

36 Cm.: Bubuno B.H. Vxas. cou. — C. 97; Axumosuu I0.K. Yka3. cou. — C. 46.

37 [IInunes B.H. YyacTHUKH yrosioBHoro npouecca. — Musck, 1970. — C. 16.

38 Ioinxun A.JI. TIpaBo Ha 3alMTy B COBETCKOM yrOJOBHOM mpomecce. — Caparos, 1959, —
C. 26.

¥0 MPOBEPKE KOHCTUTYLIMOHHOCTH nonoxkeHuid 4. 1 c¢r. 47 n u. 2 cr. 51 YIIK PCOCP B
CBsI3U C kanoboii rp-Ha Macnosa B.I.: [locranonenne Koncrturyunonnoro Cyna P® or
27.06.2000 r. Ne 11-I1 // Pemenns Koncturyunonnoro Cyna Poccuiickoii denepanuu no
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KommuiekcHblil moaxoz mo3Bosini chopMyIUpoBaTh COAEPIKaHUE YIo-
JIOBHO-TTPOLIECCYaNIbHOM 3alUThl MPUMEHUTEIBHO K CTaAWM HCIIOIHEHUS
npuroopa. Ilox 3amuroil B AaHHOM ciydyae MOHMMAETCS COBOKYIHOCTb
JIECTBUH, OTPaXKaIOLUMX OTHOMIEHHUE OCYXJIEHHOTO K MMO3WLIMN MHBIX y4acT-
HUKOB MTPOU3BO/ICTBA IO MOBOAY OLIEHKH €T0 MOBEJIEHHUS U BhIPAXKAIOUINXCS B
CTPEeMJICHUN CMSTYUTH HaKa3aHue, TOOUTHCS OCBOOOKICHUS WM BOCIIOJNB-
30BaTHCA PELYCMOTPEHHBIMH 3aKOHOM JIFOTAMH [PH €r0 peann3aiun’ .

Takolt moaxon cornacyercs ¢ nosuuue Koncrurynumonnoro Cyna PO,
onpenensomeld, 4To 00BeKT (MpeaMeT) 3aIIUTHTEIHHON JeSTeIbHOCTH B
3TOM Cily4ae COCTaBJIA€T OTCTAaMBaHHE MPaB U 3aKOHHBIX WHTEPECOB OCYXK-
JE€HHOTO, CIMOCOOCTBYIOUIMX YIYYIIEHUIO €ro MOJOXEeHHs MPH OTOBIBAHUU
HaKa3aHUs, B paMKax YTrOJOBHOIO MpoLecca, a TakXke MpeJoTBpalieHue
YIIEMJISIOIIMX ero npaBa U 3aKOHHbIe UHTEpeChl NeHCTBUM U peleHuil opra-
HOB M YUPEXKICHHIA, HCIONHAIOMMX Hakaszanne . COrIACHO TaKOMY MOHH-
MaHHIO0, YYaCTHUKH, peanu3yronye QyHKIUIO 32Tkl (OCYKACHHBIH U ero
3alIUTHHK), CAMOCTOATENFEHO MOTYT (OPMYIHPOBATH TE3WCH 3aIIUTHTENb-
HOM IeATENbHOCTH U OTCTanBaTh UX HE3aBHUCUMO OT MHEHHS UHBIX YYaCTHU-
KOB MTPOU3BOJICTBA.

CrnenyeT Takke ydecTb, YTO CTaTyCOM 3alllMTHMKA HalAeJstoT aJBOKaTa
HopMbl OOmeit yactu YIIK PO, nmeromue mo OTHOMEHUIO K MPOYUM OTIpe-
nenstoniee 3HadeHue. Tak, . 9 4. 1 cr. 53 YIIK P® ycranaBnuBaer, yTo 3a-
LIUTHUK BIPaB€ y4yacTBOBaTh B PACCMOTPEHHM BOIIPOCOB, CBA3AHHBIX C HC-
MOJIHEHHEM MTPUTOBODPA.

[Ipn3Hanre agBoKaTa OCY)KIIEHHOTO 3alIUTHUKOM I103BOJSET HANEIUTh
€ro mnpoliieccyajibHbIMA BO3MOKHOCTSIMH, MPELyCMOTPEHHBIMU CT.CcT. 49-53
VIIK P®. KoHeuHO, UCTTONIB30BAHKUE 3TUX MPAB BO3MOXKHO TOJIBKO C YyU4ETOM
cnenMdUKE paccMaTpuBaeMbIX MPOM3BOACTB. lIpakTuka moka3bIBaeT, uUTO
HanboJiee YacTo aJIBOKaThl OCYXKICHHBIX, YYaCTBYIOIINE B MPOU3BOJCTBAX,
CBSI3aHHBIX C pa3pelleHHeM U pacCMOTPEHHEM BOIIPOCOB, CBSI3aHHBIX C HC-

Jie7laM O TPOBEpPKE KOHCTUTYLHOHHOCTH YTOJOBHOTO M YTOJIOBHO-TIPOLIECCYANBHOTO 3a-
koHomarenbscTBa Poccuu. — M., 2002. — C. 266-275.

0 Cwm.: Becedun A.B. 3amuTa B CTAQMM MCMIOIHEHHUS IPUroBopa: ABToped. IHC. ... KaHLI.
ropua. Hayk. — Boponex, 1996. — C. 10-11; Hasacaposn B.P. TlpaBo Ha 3aluTy Mo103-
peBaeMoro, OOBHHSEMOro M MOJACYAMMOro B yronoBHoM mpouecce. — CII6., 2000. —
C. 51-79.

10 MPOBEPKE KOHCTUTYLIMOHHOCTU OTJIEJIbHBIX MOJOXEHUH yacTell mepBoil U BTOpPOM
cT. 118 YronoBHO-UCIIOMHUTENBHOTO Kojaekca PD B cBsa3u ¢ xanoboil IlleHrenas 3asbl
PeBazosuua: [locranosnenne Koncruryumonnoro Cyna P® or 26.12.2003 r. Ne 20-IT //
Poccuiickas razera. — 14.01.2004. — Ne 2 (3379).



~

I'nasa 2. Yuacmuuku y205108H0-NpoyeccyanvHoll 0esmenbHoCmu 37

MTOJIHEHWEM NPUTOBOPA, MOJB3YIOTCA TAKUMU MPOLecCyalbHBIMA BO3MOYKHO-
CTsAMH, KaK 3asiBJICHUC XOZ[aTaﬁCTB, npeacTaBjJ€HUEe NOKYMEHTOB, BbICKA3bI-
BaHWe MHEHUH, 3aJJaBaHKe BOIPOCOB, 00KaJIOBaHKE PELICHH.

4. ITpoxypop

Cratbs 399 VIIK P® ycraHaBiuBaeT, 4TO B CyJeOHBIX MPOWU3BOACTBAX
MO0 PacCMOTPEHHUIO U Pa3peleHHI0 BOMPOCOB, CBSI3AHHBIX C HCIOJHEHHUEM
IIPUrOBOpA, BIpaBe y4yacTBOBATh NPOKYpop. TpagulMOHHO B CIELHUAIbHON
TIUTEpaType ydacThe MPOKYpopa B 3TUX IPOU3BOJACTBAX OOYCIOBIMBAIOCH
OCYIIECTBICHUEM Ha[30PHBIX (YHKIIHHA

CoBpeMeHHasi KOHIENIHs MPOKYPOPCKOTo HaA30pa ONpenessieT OJHUM
13 KpUTEPHEB MpeAMeTa HaA30pa AeITeIFHOCTh COOTBETCTBYIOIIETO CYyOBEeK-
Ta. JTO O3HAYAeT, YTO MpeJeNbl Haa30pa OrPAaHWICHB HEe XapaKTepoM H CO-
ACP)KaHUEM HpaBOOTHOMCHHﬁ, a HHCTHTyHI/IOHaHbHOﬁ NOpUHAAJIEKHOCTBIO
cyobekTa. [lodTOMy enuHbBle MO CBOEH NpaBOBOW NPUPOAE OTHOIIEHHUS,
CKJIaJBIBAIOIINECS B XOJ€ MICIIONHEHHUS IPUTOBOPA, CTAHOBATCS IPEIMETOM
Pa3IMYHBIX HaIPaBIEHU IPOKYPOPCKOH neaTenbHOCTH. C y4eToM TOro, 4To
JecTByIOIIee 3aKOHOIATENFCTBO HCKII0YAeT CyA M3 OOBeKTa Haq30PHOI
NeSITeNIEHOCTH, B XONe HWCIIONHEHWs HaKa3aHHWS IPOKYpPOp OCYUIECTBIIET
HAJ(30p JIUIIG 32 JeSITebHOCTHIO UCTIPABUTENIFHBIX OPTaHOB M yUPEKICHUH,
a MpHU PacCCMOTPEHUM CYZOM BOIPOCOB, CBSI3aHHBIX C MCIIOJHEHHUEM TPHUTO-
BOpa, YIaCTBYeT B CyJeOHOM MPOM3BOACTBE Ha TpaBax y4acTHHKA, HE HaJe-
JIEHHOTO HaJ30pHOM BIACTBIO.

Cyl1ecTByeT MHEHUE, YTO, yUacTBYsl B yTOJIOBHO-IIPOLIECCYaIbHBIX IIPO-
M3BOJICTBAX, HE CBA3AHHBIX C M300JIMYCHUEM JIHIA B COBEPILCHHUH IIPECTYII-
JeHNs W Ha3HAUCHWEM eMy HaKazaHUsl, MPOKYypOp OCYNIECTBISET HaI30p,
OJIHAKO 0OBHEKTOM Haz[3o?a SBIISIETCA HE JCATeNBHOCTh cya (MK cam cyn), a
cocrosnne 3akonHOCTH' . E/Ba M CTOMT pasienaTh TaKyio MO3HIIo. 1lo-
MHUMO TOTO, YTO OHA HE YUHWTHIBAET OCHOBHBIC MPUHIUIEI TIOCTPOSHHS Hall-
30pHOI JesITeNbHOCTH, MpOOJeMaTUYHO, HA Hall B3TJISAMA, ONpENeNsiTh pe-
3yJbTAaT AEATENBHOCTH (COCTOSHHUE 3aKOHHOCTH), UTHOPHUPYS NESTENbHOCTh
caMoro CyOBeKTa, BEAYIIETO IMPOU3BOJCTBO, IIO3TOMY NakKe B OTOM CiIydae
cilenyeT MpHU3HATh, YTO, HAA3Mpas 3a COCTOSHHUEM 3aKOHHOCTH, MPOKYpPOp
(bakTHUECKH MPOBEpsieT AEATENbHOCTh CyJa, YTO MPOTUBOPEUUT €ro POJH B
COBPEMEHHOM Cy1e0HOM IIPOU3BOJICTBE.

2 Cm.: Cnupuoonos B.M. [lpokypopckuii Han30p B CTaAMW WCIOJHEHHS MPUTOBOpA. —
M., 1983. — C. 59-76.
 Cwm.: Boiixos A.JI. Tpetbs Bnactb B Poccun. — M., 1997. — C. 225.
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YuuTeiBasi OCyLIECTBICHUE MPOKYPOPOM B MPOU3BOACTBE MO yTOJIOBHO-
My Jeny (QyHKIUM OOBMHEHHWS, MOXKHO MPEAINOJIOKUTh, YTO OCHOBaHHEM
MIPOKYPOPCKOH JESITEIBHOCTH B PACCMaTPUBAEMBIX TIPOU3BOJCTBAX SBISACTCS
TOJUIepKaHHe TOCIEACTBHNA OOBHHEHMS . BMecTe ¢ TeM Takas MO3HIS
Takxke ysa3BuUMa. [IpoekTupys HampaBleHHOCTh OOBUHHUTEIBHOU JesTeIbHO-
CTH Ha MPOU3BOJICTBA, CBA3aHHBIC C pa3pelieHHeM BOIPOCOB HMCIOJHEHHS
MIPUTOBOPA, MOXKHO MPEATIOJIO0KHUTh, YTO TaKHE «IOCIEACTBHS» JOJKHBI OT-
paxartb cojiepkaHue OOBMHEHHs, T.€. OBITh HANpaBJIeHbl Ha MPUMEHEHHE
YTOJIOBHO-TIPABOBBIX M MHBIX OTpPaHUUEHUH B X0Jie OTOBIBAaHHUS HaKa3aHUs. 3a
OCHOBY B 3TOM CJIydae MOXXHO B35Th pelieHre EBpormeiickoro cyaa mo aeny
Koambemma (Campbell) u ®@enna (Fell) nporus Coennrennoro KoponeBcTra,
OTpE/ICTIMBILETO KPUTEPUU OTHECEHHS ACSITEeIbHOCTH IyOJINYHO-TIPABOBBIX
CyOBEKTOB B CTaJlMM HWCIIOJHEHHWS MPHTOBOPAa K YTOJOBHOMY OOBHHEHHIO.
CornacHo MpUBOAMMOMY PELIEHHIO, NeATeNbHOCTh TOCYJapCTBEHHBIX Opra-
HOB SIBIISIETCSA YTOJIOBHBIM OOBHHEHHEM, €ClI OHA HampaBjieHa Ha MpUMeHe-
HUE YTOJIOBHBIX WM JUCHUTUIMHAPHBIX Mep, 3aKIFOYAONIMXCS B JHUIICHUH
OCYXXJIEHHOTO JIbTOT WJIM IpaBa Ha JOCPOYHOE OCBOOOXKIEHHE 3a MpaBOHA-
PYILIEHHE B XOJI¢ MCIIONHEHHS HAKa3aHMs

JlelicTBUTENIbHO, e TeTbHOCTD, YAOBICTBOPSIONIAS JaHHBIM KPUTEPHUSM,
B HEKOTOPBIX CIydasXx MOXeT OBITh ONpelesieHa B KaueCTBe Pa3HOBUIAHOCTH
O0OBHHUTENBHON, OTHAKO OHA HE BXOJIUT B MPEAMET MPOKYPOPCKOH JesTelb-
HOCTH COTJIACHO OTEYECTBEHHOMY 3aKOHOJATENIhCTBY. BOmpockl o aucium-
JMHAPHOM BO3JIEHCTBHH Ha OCY)KJIEHHBIX 332 COBEPIICHHBIC MU MPaBOHAPY-
LIeHUd pelaeT aJAMUHUCTPALMs HCIPAaBUTENbHBIX YUPEXKAEHUH; pelleHue
BOTIPOCOB, CBSI3aHHBIX C JOCPOYHBIM OCBOOOXKICHHEM, CMATYCHUEM HaKa3a-
HUSA | T.I0., SIBJISIETCS TIPEPOTaTHBOM CyJlia, K TOMY YK€ POCCHICKOE 3aKOHO1a-
TENbCTBO B KauyeCTBE Mephl BO3JCHCTBHUA HEe MpedyCMaTpUBAET JHUIIECHUE
OCYXXJIEHHOTO BO3MOXXHOCTH JOCPOYHOTO OCBOOOXICHWS WM CMATYCHHS
HakazaHusA. bojee TOro, akTMBHOCTh MPOKYpOpa MOXKET HOCHUTh pa3HOHa-
MpaBlieHHBIN xapakTep. Hampumep, eciiu B cilyyae OciapMBaHHUsS BO3MOXHO-
ctu npenocrapnerns Y 1O uiav WHOW Mepbl, HallpaBJIeHHOW Ha oOJieruyeHue
TTOJIO’KEHUS OCYXKICHHOTO, €¢ MOKHO OTHECTH K aHaJIoTy OOBUHHUTEIHHOH, TO
MPY COTJIaCHH MPOKYpOpa ¢ MPeJIOoCTaBICHHEM MOJOOHBIX MEp TaKoe OTHe-

* Cwm.: Ianymos M.C. TIpo6GemMbl COBEPIICHCTBOBAHMSA MPABOBOIO CTATYCA rOCYAApCT-
BEHHOTO OOBMHUTEJSI KaK yyacTHHUKaA cyneOHoro pazouparensctsa // [IpoGnemsl Teopun u
NPaKTUKA MPOKYPOPCKOrO HaJ30pa B COBPEMEHHBIX YCIHOBHUAX: Te3. Hayd.-mpakTud.
kon. Y. II. - M., 2005. — C. 67-70.

o EBpormeiickuii cyn mo mpaBam 4enoseka. M30pannbie pemenus: B 2 1. T. 1. — M.,
2000. — C. 443-446.
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CEHME BpsJ JIX BO3MOXHO. B CBsA3M C 3TUM, HE CleLyeT CBOOUTH IIPOKYpOp-
CKYI0 JIEATENIbHOCTh B IIPOM3BOACTBAX IO PACCMOTPEHHIO U Pa3pelIeHHIO
BOIIPOCOB, CBA3AaHHBIX C HCIOJHEHHWEM IPUTOBOpa, K 0coboil ¢opme mox-
JiepKaHus ocaeCTBUIl OOBUHEHNS.

HecmoTtps Ha HopmatuBHOe omnpeneneHue B YIIK P® numie ocHOBHBIX
(byHKIMH, IeITeTbHOCTD IPOKYPOpa B yTOJIOBHOM CYAONPOHM3BOJICTBE TOPa3-
JI0 pa3HOOOpa3Hee W He WCUepIbIBaeTCs MOoepykaHneM OOBHHEHNS, OCyIIe-
CTBJIICHUEM YTOJIOBHOTO IIPECIENOBAHUA M pealn3alueil IpOKypOpPCKOro
Haz3opa. [Io MHEHUIO HEKOTOPBIX YUYEHBIX, HA IPOKYPOPE JIEXKHUT TaK Hasbl-
BaeMas NpaBooOecreunTenbHas QyHKIHUS, 3aKI0qatoImasics B 00ecedeHnn
HOPMAJIBHOI'O Pa3BUTHs YTOJIOBHO-IIPOLIECCYaAIbHBIX OTHOUIEHUN U CO3JaHUH
TEM CcaMbIM YCJIOBUH A YCHEIIHOM NpaBONPUMEHUTENIBHOW [esATelb-
HOCTH ™.

XoTs B JIMTEpaType HET E€AMHCTBA OTHOCUTEIBHO COACPIKAHUSA DTOU
(yHKLIUH, MpeIcTaBisieTcs, IPaBbl Te aBTOPHI, KOTOpHIE BKIIOYAIOT B Hee
HapsIy ¢ oOecrieueHneM NpaB U 3aKOHHBIX HHTEPECOB YYaCTHHKOB CyJIOPO-
M3BOJICTBA TAKXKE OXPAaHy OOIIECTBEHHBIX (ITyGIMUYHBIX) HHTEPECOB' . Pas-
pelleHre BOIPOCOB MCIOIHEHHs IPUIOBOpa MPsIMBIM 00pa3oM 3aTparuBaeT
UHTEPECH] OCYKIEHHOI0, aIMUHHUCTPALINN HCIPABUTEIBHOIO yUPEXKIEHUS U
o0IecTBa B ILENIOM, ITO3TOMY HET COMHEHHH, YTO Takas (DYHKIHS CBOWCT-
BEHHA STHM TPOM3BOACTBAM . BMecTe ¢ TeM CyIIECTBYeT cephesHoe Mpe-
IATCTBUE JUIA BBIIEJNEHHUS 3TOrO HANpaBIE€HUs B paMKax MNpOLECCyallbHOM
JESITEeNBHOCTH MO0 PACCMOTPEHHUIO M Pa3pEIlEeHHI0 BOIPOCOB, CBSI3aHHBIX C
HCIIOJHEHUEM IIPUTOBOPA.

[IpenmeroM mpaBooOecredeHUs] OXBAaThIBAeTCs, KaK IMPaBUIIO, TOJBKO
IpoLiecCyallbHasl COCTAaBIIAIOIIAS AEATEIbHOCTH YYaCTHUKOB CyAONPOU3BOJI-
cTBa. B paccMaTpuBaeMbIX IPOM3BOJCTBAX INPOLECCYalbHBIM 3JIEMEHT Ha-
CTOJIBKO HE Pa3BHUT, YTO OOBEKTHUBHO 3aTPyIHSET peaau3alyio 3TOro Ha-
npaBieHus. B cBA3M ¢ 3TUM, CUMTaeM BO3MOXHBIM PACIIMPHUTH MPEIMET
npaBooOecneunTensHON (QYyHKIMU MPOKYpopa B MPOM3BOACTBAX MO pac-
CMOTPEHHUIO U Pa3peleHUIO BOIIPOCOB, CBS3aHHBIX C UCIIOJHEHUEM IIPUIOBO-

* FOpresuu H.A. Peanmsarus npaBooGecrednTesHOM (YHKLMM B CTajiH [pelaHus
obBuHsieMoro cyay. — Tomck, 1991. — C. 16.

Y Cm.: Mapmuvinuuk E.I., Paovkos B.I1., FOpuenxo B.E. OxpaHa npaB 1 3aKOHHbIX UHTE-
PecoB TMYHOCTH B YTOJIOBHOM cyJonpousBoacTse. — Kumnnes, 1982. — C. 34.

*8 B nuteparype 0GOCHOBAHHO BBICKA3IBACTCS MHEHHE, UTO 3Ta (YHKIHS IPHCYINA BCEM
craausM yrojoBHoro mpouecca. Cwm.: Paxynoe PJ[ Y4yacTHUKM YTrOJIOBHO-
npoueccyanbHoi aearensHocTH. — M., 1961. — C. 49; [linunes B.H. Conepxanue u Gpop-
MBI YTOJIOBHOT'O Cy10Ipou3BoAcTBa. — MuHck, 1974. — C. 62, 66.



40 O.B. Boponun

pa, BKJIIOYMB B Hero obecrevyeHnue He TOJBKO MPOLECcCyalbHbIX, HO U MaTe-
PUAIBHO-TIPABOBBIX MHTEPECCOB YHYACTHUKOB IMPOM3BOJACTBA. y‘{I/ITbIBaS{, 4qTo
pa3pelleHe BOIIPOCOB, CBSI3aHHBIX ¢ MUCIIOJHEHUEM NIPUTrOBOpa, 3aTparuBaeT
HE TOJIBKO MHTEPECHl OCYXKICHHOTO M aJMHUHUCTpAIMH, HO O0IIecTBa B Le-
JOM, B XOJl¢ peanu3alud 0OeCIeYUTEeNIbHOIO HAlpaBIECHUs B ATOM Cilydae
OyZIeT yUWUTHIBATHCS TIONHBINA CIIEKTP MyOIMYHBIX WHTEPECOB, BKIFOYAIOIIHIA
B ce0s KaK MHTEePeCHl OCYKICHHBIX, TaK U CBOOOIHBIX TPaXIaH, 00IIecTBa 1
roCyJapcTBa B LIETIOM.

VIIK P® ycranaBnmBaeT, 9YTO MPOKYpPOpP, YUACTBYIOMIMHA MPH PACCMOT-
pEHNH BOIPOCOB, CBA3aHHBIX C UCIIOJHEHHWEM IPUTOBOPA, BHICKA3bIBAET Cy Iy
CBOE MHEHHE O BO3MOXXHOCTM HM3MEHEHHs WM TpeKpalleHUs OTObIBaHHA
HaKa3aHWUs WK NMpuMeHeHus nHoW Mepbl. Kak mpaBuiio, MHEeHHE MPOKypopa
BEIpa)KaeTcsl AByMs CIIOCOOaMH: B MICEMEHHOW (opMe B BHAE OTIACITHHOTO
JOKyMEHTa Ha 3Tale MOJArOTOBKM MaTepHanoB K CyJeOHOMY 3aceJaHdI0 U
MyTeM YCTHOT'O U3JIOXKEeHHUS MHEHUsI B X0Jle cyaeOHoro 3acenanus. HecmoTps
Ha T0, uTo YIIK P® B r11. 47 He mpenocTaBisieT MpoOKypopy WHBIX MPOIIecCy-
aJbHBIX BO3MOYKHOCTEM, OH, KaK OJH U3 OCHOBHBIX YYACTHHUKOB MPOU3BOJ-
CTBa, TaAKXXE 3asBJISACT XOHaTaﬁCTBa 1 OTBOJBI, IPUHUMACT Yy4aCTHEC B UCCJIC-
JIOBaHWU MaTepUaJIOB, IPEACTABIAET JOKYMEHTHI.

5. IlpeacTaBuTe/b OPraHa WM YUpesKAeHUsl, HCIOJHSIOIMX HaKa3aHue

OOHMM W3 OCHOBHBIX YYaCTHHUKOB IPOU3BOACTB IO PAaCCMOTPEHHUIO U
pa3pelIeHNI0 BOIIPOCOB, CBA3AHHBIX C HCIIOJIHEHUEM IIPUTOBOpA, SBIIAETCS
NpeACTaBUTEIIb OpTraHa U YUYPEKACHN A, UCTIOJIHAIOIINX HaKa3aHUE.

[IpencraBurens opraHa WM YUYpeKAEHUs, UCIONHAOLIMX HaKa3aHUeE,
YYacTBYIOIIMH B paccMaTpUBAaEMbIX MPOM3BOJCTBAaX, IO CBOEMY IMpPOLIECCY-
AJIbHOMY TTOJIOKEHHUIO SIBJIACTCA NPEACTABUTEIIEM, OTCTAMBAIOIIIUM MHTEPECHI
YUPEXKIEHUS.

VYdacTBys B cyieOHOM 3aceIaHuM, 3TOT YIACTHUK IPOU3BOJCTBA peali-
3yeT 00s3aHHOCTH, BBITEKAIOLIME U3 Jexalled Ha HeM (YHKLUHM HCIpaBIe-
HUS W W30JSILUHM OCYXKIEHHOro. IIpyM 3TOM KOHKpeTHas mpoleccyaibHas
(opMa BEIpaKEHHS ITOM 00S3aHHOCTH MOXeET OBITH pa3nuuHa. K mpumepy,
MpU pa3pelieHny Bompoca o mpenocrasieHny YJIO win WHOM Mepbl, Ha-
HpaBHeHHOﬁ Ha YJIYUYHICHHUE IOJIOXKEHHA OCYKIEHHOI'0, NMPEACTAaBUTEIIb HC-
MPABUTEIBHOIO YUPEKICHNUA MOXKET KaK MoJAJepKaTh MPUMEHEHHE ITON Me-
PBI, TaK ¥ BBICTYHUTh NpoTuUB. IIpn 3TOM B epBoM ciiydae 3Ta 00s13aHHOCTh
00yCIIOBIMBAETCSl YCIELIHOW peanu3aliell HCIpaBUTENbHON (YHKUUH H
JOCPOYHBIM JOCTH)KEHHEM MCIIpaBlIEHUs] ocykKIeHHoro. Bo BTopoM — Ha-
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000poT, UX He AOCTHXKEHUEM. J[pyruMu cjioBaMH, 3Ta 00s13aHHOCTh BhIpaX<a-
eTcsi MO0 B 3ampeTe OCYIICCTBICHUS UCIPAaBUTEILHOTO BO3JICHCTBHS B OT-
HOILIEHWH JIMIA, MPUOOPETIIEro B XOJle OTOBIBAaHWS HaKa3aHWs CBOWCTBA,
HUBEIIUPYIOIIUE €0 MPEXHHUE MPECTYMHbIE YCTAHOBKH, JU00, HAPOTHUB, B
HEOOXOJMMOCTH TPOJODKEHUSI MCIPABUTENILHOTO BO3JCHCTBUS HAa OCYXK-
JIEHHOTO, HYXKIAIOIIETocs B JajbHEWIIeM OTOBIBAHMM paHee Ha3HAYEHHOTO
MIPUTOBOPOM CyJIa HaKa3aHMUS.

Takoe MOHMMaHWE COJNIEPIKAHMSI TPOLIECCYaTbHON JEsITeIbHOCTH MO3BO-
JISIET CYUTATH MPEACTABUTEINS UCIPABUTEIHHOTO YUPEKACHHUSI OJHUM U3 OC-
HOBHBIX YYaCTHHKOB IMPOW3BOJICTB 1O PACCMOTPEHHUIO W Pa3pelieHri0 BO-
MPOCOB, CBSI3aHHBIX C WCIIOJIHEHWEM IMPUTOBOPA, MMEIOIIMX CBOW MaTepu-
aJbHBIN MHTEpec, He 00yCIIOBIICHHBIH MaTepHalbHBIMU MPUTA3AHUAMH JIPY-
TUX Y9aCTHUKOB, U B TIEPBYIO O4Yepelb OCYKIIEHHOTO.

B nuTeparype nmoguepKuBaeTCs, YTO NMPEACTABUTENb OPTaHa WA YUPEeK-
JIEHVsI, UCTIONHAIOIIUX HaKa3aHWe, OTHOCUTCS K YUCIY CHEIUPUUHBIX CyOb-
€KTOB MPOM3BOJICTBA, HE MOTYIINX YYaCTBOBATh B APYTUX CTAIAUSIX U MPOU3-
BozcTBax . Ha Haw B3I, crieln(rKa ero TMOJIOKEeHUs 00yCJOoBIieHA He
CTOJILKO MPHUHAICKHOCTHIO €T0 JIeATEIbHOCTH K OTPEICTICHHOMY YTOJIOBHO-
MpoliecCyalbHOMY 3Taly, CKOJBKO HEBO3MOXKHOCTBIO OTCTAaWBAHMS WM
WHBIX, KPOME YTOJIOBHO-MCITOJIHUTEIHHBIX HMHTEPECOB B IMPOM3BOJACTBE. B
pe3ynbTate NpeJCcTaBUTeNIb OpTaHa UM YUYPEKIACHUs, UCIIOJIHAIONIeT0 HaKa-
3aHHe, HEe MPUHAUICKHUT K YUCITy YIaCTHHUKOB, OTCTAUBAIONIMX OOIIEIPaBO-
BOW WJIM YacCTHBIA MHTEPEC: YrOJOBHO-WCIIOIHUTEIBHBIM HHTEPECOM MOTYT
HE OXBaThIBaThCS MHTEPECHI HU KOHKPETHOTO OCYXJJICHHOTO, YYaCTBYIOIIETO
B IIPOM3BOJICTBE, CBSI3aHHOM C MCIIOJIHEHHEM MPUTOBOPA, HU MHTEPECHl MHBIX
OCYXXIEHHBIX, HI MHTEPECHI OOIIECTBA B IIEJIOM.

VIIK PO 3akpemiser 3a NpeACcTaBUTENIEM UCIIPABUTENIBHOIO OpraHa Ui
YUpEXKICHUsI, YIaCTBYIOIIUM B Jiesie, TaKhe MPOIecCyaabHble BO3MOKHOCTH,
KaK y4acTBOBaTh B CyJIeOHOM pa30MpaTeibCcTB M JaBaTh OOBscHeHHA. M3y-
YeHUe TPAKTHKU MOKA3bIBAECT, YTO NOMHUMO YKa3aHHBIX BO3MOXKHOCTEH CO-
TPYJHHMK C pa3pelleHus CyJb1 HHOTA 33aJ]aeT BOIPOCH! U aeT OObsICHEHUSI.

HecmoTtpst Ha TO, 9TO yTrONOBHO-TIpOIleCCYaIbHBINA 3aKOH HE OIpeelsieT,
KTO W3 TPEJCTAaBUTENeH MCIPABUTEIHHOTO OpPTaHa WITN YUPEXKIECHUS MOXKET
y4acTBOBATh B CyJie, KaK MPaBUJIO, TAKMM YYaCTHUKOM SBISIETCS HadaJbHUK
OTpsAlla OCYXIEHHBIX, WHCIEKTOpP YTOJOBHO-WCIIOTHUTEIHFHOW WHCIIEKIINH
WM WHOU TIPEJICTAaBUTENh aIMUHUCTPAIIMN OpraHa W YUPEKISHUSI.

¥ Cwm.: Axumosuy FO.K. JIOTMONHATENBHBIE H 0COGBIE MPOM3BO/ICTBA B YTrOJOBHOM IPO-
necce Poccun. — Tomck, 1994, — C. 49-50.
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6. Unble yyacTHUKH

Cocrasn Y4aCTHUKOB MNPOU3BOACTB, HAIlPaBJICHHBIX Ha pPacCMOTPECHUE U
paspelieHre BOIPOCOB, CBA3aHHBIX C MCIOJHEHHEM IPUTOBOpPa, HE OTpaHH-
YUBAETCAd CYAOM, OCYXXICHHBIM, aJBOKAaTOM OCYXKIEHHOTO, MPOKYpPOPOM H
IIPEJCTaBUTENIEM OpraHa WM Y4peXIeHWs, UCIONHAIMX Haka3aHue. [lo-
CKOJIBKY B XOJl¢ MCIIOJHEHHS MPUTOBOPAa MOTYT peIlaThCsl paziM4yHBIE BO-
MIPOCHI, KPYT' YYaCTHUKOB TOTO WJIM WHOTO TPOU3BOJCTBA MOXKET OBITH pa3-
JIMYHBIM.

Crarbu 397 u 399 VIIK PO ycranaBnuBaroT, 4TO B IPOU3BOJICTBAX, CBSI-
3aHHBIX C MCIIOJHEHUEM MIPUTOBOPA, TAKXKE BIIPABE yIACTBOBATE: IPEICTABH-
TeJlb OpraHa BHYTPEHHHUX JeJ, B Cllydae pacCMOTPEHHs BOIIPOCA O 3aKJIoye-
HHUM OCYXJIEHHOTO HOJ CTPaKy, YKJIOHSIOIIErocss OT OTOBIBAaHUS HaKa3aHUs,
HE CBS3aHHOTO C M30ILIIMel OT 00IIecTBa; TpaXkIaHCKHUH WCTEN W TpakaaH-
CKUH OTBETYHK, €CIIM BOMPOC KacaeTcsl UCTIOJIHEHUS TPUTOBOPa B YAaCTH T'pa-
KITAHCKOTO HCKa; peaOMIUTUPOBAHHBIN — MIPU PaCCMOTPEHUH BOIMPOCOB, Ka-
caromuxcs peabmmuranun. Kpome Toro, B yKa3aHHBIX IIPON3BOJICTBAX MOTYT
TakXe MPUHUMATH JIMIA, HE YKa3aHHbIE B YTOJIOBHO-IPOLIECCYaTbHOM 3aKO-
He. K nx YHCIIy MOXXHO OTHECTH 3aKOHHBLIX Hpe}lCTaBHTeHeﬁ HECOBEPIIEHHO-
JETHET0 OCYXIEHHOTO, MPEICTABUTEN BpaueOHOW KOMHCCHH, WHBIX JIHII,
OKa3BIBAIOIINX COACHCTBHIE MTPH pa3penIeHHH BOIPOCa IO CYIIECTBY.

Vka3zaHHBIX Cy6’beKTOB MOKHO pa3aejiuTh Ha IB€ OCHOBHBIC I'PYIIIIBIL:

1) ydYacTHWKH, IMEIOIINE B JIelle MaTepPHaIbHBIN WM MPOIecCyaTbHBIN

MHTEPEC, BBITEKAIONINHA W3 JOJDKHOCTHOTO MOJIOKEHUS WITH MOJ0XKe-
HUS KaK y4YaCTHHKa 0a30BOro YroJOBHOTO WJIM MHOTO MaTepUalIbHO-
MIPaBOBOTO OTHOIICHUS;

2) YYaCTHUKH, OKA3BIBAIOIIHE CONCHCTBHE MPHU PACCMOTPEHUU H Pa3-

pelleHnH BOIpoca Mo CYILIECTRY.

K uncny nepBeIx HE0OOXOIMMO OTHECTH BCEX CYOBEKTOB, HMEIOIIMX Tpa-
BO MHHUIUUPOBATEH MPOU3BOJCTBO, a TAKXK€ JIUI], B OTHOIIEHUH KOTOPBIX 3TO
MPOM3BOACTBO BEAETCS WM YbM MaTepHalbHO-TIPaBOBbIE HHTEPECHI 3aTparu-
BaioTca. Takum o0pa3oM, B 3Ty TpYIIIy MOMAIaioT MPEACTaBUTEIM OpraHa
BHYTPEHHHX JEJ, BXOIAIIAE C XOIAaTailCTBOM O 3allepKaHuM (3aKIFOUCHUH
MOJ CTPaxKy) OCYKIEHHOTO, YKIIOHSIOIIETO OT OTOBIBaHUS HaKa3aHWs, He
CBSI3aHHOTO C M3OJIALIMEN OT 00IIecTBa, PeadMINTUPOBAHHBIN, TPAKIAHCKHNA
WCTEI WM TPaKIAHCKUH OTBETUHK.

CrnemyeT OTMETHTB, YTO XOTSI OTMEUCHHBIE YIaCTHUKU BKJIIOUCHEI B OJTHY
rpyTIly, OCHOBaHMA MOSABJICHUA MX B Mpolecce pa3nnyHble. Tak, mpeacraBu-
TEeNb OpraHa BHYTPEHHUX [Nl yJacTBYeT B INPOM3BOJCTBE B CHIIy CBOETO
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JIOJDKHOCTHOTO TIOJIOKEHHMSI; €T0 MHTEPEC 3aKJII0YaeTCs B OTCTAaMBaHUM 00s1-
3aHHOCTEH, BRITEKAIOLINX U3 JIeXKaIlleM Ha JaHHOM OpraHe ()yHKLUH OXPaHbI
o0IIecTBEeHHOTO TIOpsIKa U obeclieueHus1 OOIeCTBeHHOM Oe3omacHocTH. B
JIAaHHOM CJTydae TpOoIecCyalbHOE TI0JI0KEHNE dTOTO yUYaCTHUKA B HEKOTOPOM
poJie CXOXKe C TOJIOKEHUEM MPEICTaBUTENs OpraHa WM YYpeKISHHs, HC-
MOJHSIONIMX HakazaHue. OCOOCHHOCTh €ro y4YacTHs B paccMaTpHUBaeMbIX
MPOM3BOICTBAX 3aKJIFOYaeTCs ToM, uto neiictByronmii YITIK P® dhakrndyecku
3aKperuisieT eAMHCTBEHHYIO MPOleCCyalbHy0 (OPMY BBIPAXKEHHS JieKallei
Ha HeM O00S3aHHOCTH — BXOXKICHHE B CYJl C TPEACTABICHUEM O TPUMEHEHUH
B OTHOIIICHWW OCYXXJEHHOTO Mep MpOIEeCCYalbHOTO NMPUHYXKIEHUS B BUJE
3a/iep KaHMsI WU 3aKITFOUEHUS TIOJT CTPAXKYy.

PeabunutrpoBaHHbId TakKe JOJKEH ObITh OTHECEH K YHMCIY OCHOBHBIX
YYaCTHUKOB MPOM3BOJCTBA, UMEIOIINX CBOW MaTepHabHO-IPABOBOW HMHTE-
pec, KOTOPBIiA 3aKJTI0YaeTCs B BO3MEIIEHUH MTPUYNHEHHOTO €My Bpelia U BOC-
CTAaHOBJICHUU HpaB nu CBO60)1, HE3aKOHHO OFpaHI/ILIeHHI)IX nin HapyHIeHHbIX B
X0JI€ YTOJOBHO-TIPOIECCYATFHON AEATETFHOCTU. XOTS €ro MpolecCyalbHOe
MOJIOXKEHWE OTYACTH HAMIOMUHAET IMOJIOXKEHUE OCYXKICHHOTO WM OOBHHSsE-
MOT0, OHO B KOpHE OTJIMYHO. PeabuianTHpoBaHHbI, B OTINYKE OT OCYXIEH-
HOTO WJIM OOBUHSEMOTO, He SIBJIIETCS YYAaCTHHKOM 0a30BOT0 YTroJIOBHO-
MIPaBOBOTO OTHOIIIEHUS, TAK KaK B XOJE YTOJIOBHO-TPOIECCYATBLHOTO MPOU3-
BOJICTBA OBIJIO YCTAaHOBJICHO, YTO JIUOO YTOJOBHOTO MPaBOOTHOIICHUS BOOO-
e He CYyIIeCTBOBaJO, JIMOO OH K HEMy He MNpHYacTeH. MarepuaibHO-
MIPaBOBYIO OCHOBY €T0 CTaTyca COCTABISIET MHBIE — TPYIOBBIC, TPAXKIAHCKHE,
JKWJIUIIHBIE U TICHCUOHHBIC TIPABOOTHOIICHMS, KOTOPhIE BOCCTAHABIINBAIOTCS
B YTOJIOBHOM TIPOIIECCE MOCTOJIbKY, MOCKONBKY MX HapylIeHHe OBbLJIO BbI3Ba-
HO HE3aKOHHOW HMJIM HEOOOCHOBAHHOW YTOJIOBHO-IIPOIECCYATbHOW NesATelNb-
HOCTEBIO.

[IponieccyanbHOe TONOXKEHUE TPAKIAAHCKOTO UCTIA U TPaXAaHCKOTO OT-
BETYMKA CXOJHO C TIOJIO’KEHWEM OCHOBHBIX yUYaCTHHUKOB MPOM3BOJICTB B TOM
IJIaHe, YTO OCHOBOM WX y4YaCTHs TaKXKe CIyXKaT MaTepHabHO-TIPaBOBEIE OT-
HOILIEHVsI, BOCCTAHABJIMBAaEMbIE B XOJIe YTOJIOBHOTO CyJoInpou3BoacTea. Of-
HAaKO, MOCKOJIbKY 3TH OTHOIIEHHS HE SIBJSIOTCS YTOJOBHO-TTPABOBBIMU M HO-
CAT JOTOJHUTENBHBIN (B OTJAMUYWE OT peaOWIMTAIlMK) XapakTep (T.e. He 3a-
MENIal0T OCHOBHOE YT'OJIOBHO-TIPABOBOE OTHOIIIEHHE), TPaKIaHCKUI UCTell 1
IpaXIaHCKUH OTBETUYMK MOTYT OBITh OTHECEHBI K YHMCIY IOMOJHUTEIHHBIX
YYaCTHUKOB TIPOM3BO/ICTB, HAJIEIEHHBIX MPOIleCCyaabHBIMA BO3MOKHOCTSIMHU
JUISL OTCTAaUBaHUs CBOMX UHTEPECOB.

YToJ0BHO-TIpOIIECCYANIbHBIM  3aKOH YCTaHaBIWBaeT (haKyJIbTaTUBHBIN
TOPSIIOK YY9AaCTHS TPAKIAHCKOTO MCKa M OTBETYMKA, O0YCIOBIMBAS WX TOSIB-
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JIeHHe B Mpoliecce YCMOTPEHUEM Cylla U HaJMuMeM JOTMOJHUTEIbHOIO MaTe-
pHANBHO-TIPaBOBOr0 OCHOBaHMSA («Eciu Bompoc KacaeTcsl WCTOJHEHUS B
YacTH TPaKTAHCKOTO MCKa, TO B CyleOHOe 3aceJaHne MOTYT OBITh BHI3BAHEI
rpaXJaHCKUW UCTell W TpaxkIaHCKuil oTBeTunk»). [lockonmbky YIIK POD B
r1. 47 He COIeP)XUT yKa3zaHUH Ha KaKkue-IHOO MpoleccyalbHbIe BO3ZMOXKHO-
CTH 3TUX YYaCTHUKOB, OHM MOJIb3YIOTCS IIPaBaMH, MPEAOCTABIAEMBIMU UM
ct.cT. 44 u 54 VIIK P®, ¢ yyeToM yIpoIieHHOTo XapaKkTepa paccMaTprBae-
MBIX IPOU3BOJICTB.

Xorts B 1. 47 YIIK PO Her ynomuHaHHSI O BO3MOKHOCTH YYacTHs B Cy-
neOHOM 3acelaHuu MpelCcTaBUTENeH, Takoe ydyacTHe He HMCKIoYeHo. Tak,
rpax/IaHCKWW MCTell U OTBETYMK BIPaBE PEaiM30BBIBATH CBOM MpaBa C IO-
MOIIBIO TpeacTaBuTens. JlomkeH ObITh 3aKOHHBIN MPECTABUTENb U Y HECO-
BEpIIEHHOJETHEr0 y4YaCTHHKa MNpou3BoAcTBa. IIpencraBurenn B JaHHOM
ciydae OyIyT OTCTaMBaTh MPOLECCyalbHBIA UHTEPEC, BO3JI0KEHHbIH Ha HUX
B CHJTy 3aKOHA WJIM B3ATHIX Ha ce0s 0053aTeNbCTB.

[IpencraBnsercs, 4YTO OCHOBHOW TEHACHIMEN B COBEPIICHCTBOBAHHWU
HOPMAaTHBHOTO PEryJupoOBaHMs BCEX YKa3aHHBIX BBIIIE YYaCTHHUKOB MpPOU3-
BOJICTB JIOJDKHO CTaTh YeTKOE OMpe/efieHHe MX COCTaBa C yKa3aHHUEM Mpo-
LiecCyajbHbIX BO3MOMXKHOCTE.

Jpyryio rpymnmny y4acTHUKOB MPOU3BOJCTB, HAIIPAaBIEHHbBIX Ha PAcCMOT-
peHue U pa3pelieHrne BONPOCOB, CBA3aHHBIX C MCIOJHEHUEM MPUTOBOpPA, CO-
CTaBJIAIOT YYAaCTHUKH, COIACIHCTBYIOIINE PACCMOTPEHHUIO U pa3pelleHHI0 BO-
mpoca 1o CyImecTBy. VX cocTaB TOBONBEHO OOUIMPEH W BPS JIX MOXKET OBITH
ncyepnbiBarolle o0o3HayeH. [IpakTika noka3blBaeT, YTO OCHOBHBIMH M3 HUX
SBIISIOTCS JIMIA, TMPEAOCTABIAIONINE CYJy Kakyro-TuOo cleluallbHYH WH-
(dopmaruro, HeOOXOAUMYIO TS pa3pelleHus Aena (HalupuMmep, Bpad — Mpe-
CTaBUTEJb MEAUIMHCKOW KOMUCCHH TIPU pa3pelieHnn Bompoca 00 0cBOOOXK-
JCHUU OCY)KIEHHOTO B CBS3U C OONE3HBIO, MPENSATCTBYIONIEH NanpHeHeMy
OTOBITHIO HAaKa3aHWs), WITH JINIA, PACKPBIBAIOIIHE OTACIbHBIE 00CTOATEIHCT-
Ba, KOTOpbIE HEOOXOAWMO YCTAaHOBUTH JJIs MPABUIBHOTO pa3pelleHus aeia
(ocyxIeHHBIe, OTOBIBAIOIINE HaKa3aHUs HapsIy C OCY>KIEHHBIM, B OTHOILE-
HUM KOTOPOI'O pa3peliaercsi TOT WIK MHOW BOIPOC, KacaroILMICsS HCIOJHE-
HUS NIPUTOBOPA; OTAENbHBIE COTPYIHUKH UCTIPABUTEIbHBIX YUPEKISHUN WIH
BOJILHOHAeMHBIN MepcoHall, padoTaloIMii B MECTaxX UCIOJHEHU HaKa3aHWMs,
U T.IL.).

B nurteparype HeT eIMHCTBA OTHOCUTEIHHO MX MPOLECCYaabHOro MoJjo-
xeHuss. OIHM aBTOPBI MOJAraloT, YTO YKa3aHHblE YYaCTHHKH IO CBOEMY
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JIpyTHE PacCMaTPUBAIOT MX B Ka4eCTBE CYOBEKTOB, MAIOIIUX Cyay OObsACHe-
HES Hewictyrommii YIIK P® He naet Ha 3TOT cueTr yeTkux ykazanuid. Cy-
JeOHas MpakTUKa Takke HeOJHO3HAYHA.

[IpencraBnsercs, 4To B cliyyae HEOOXOIUMOCTH TIOTYUYSHUS OT 3TUX JIUI]
MHQOPMAIMY OHU JOJDKHBI ONPAIINBATHCA B KadeCTBE CBHICTENEH M CIie-
[IUAJICTOB, T.. UM JOJDKEH OBITh IMPHUCBOEH OIPENEeNeHHBI YTOJIOBHO-
npoueccyanbHbli ctaTyc. Takol MOaX0/, Ha Halll B3IJIAJ, BO-NIEPBBIX, BbITE-
KaeT U3 TpeOOBaHWI COOJIOEHUs YroJOBHO-TIpoIieccyalibHOW (Gopmbl. Bo-
BTOPBIX, Iae€T BO3MOXKHOCTH HCIIONB30BATh CYIIECTBYIOMIUN YTOJIOBHO-
MpoleccyallbHbli UHCTPYMEHTapUuil Ui MOJy4YeHHs HeoOxoaumon uHpop-
Maruu. Y, HakoHel, oOecrieunBaeT JOCTKEHHE COOJIOAEHNS HEOOXO0aMMO-
rO YpOBHS TMpaB W CBOOOJ JHI], MPEJOCTABISIONNX CYAy HH(POPMAIHIO.

0 Ceupudos M.K. VICTOUHHKH TOKa3aTeIbCTB, MCIONB3yEeMBIe NPH PaspeleHnn Ael 06
YCIIOBHO-IOCPOYHOM 0cBoOOkaeHuH. — Tomck, 1974. — C. 122—124.

U Muxeenxo MM, Jloka3plBaHHE B COBETCKOM YrOJIOBHOM CyJa0mpou3BojcTBe. — Kues,
1984. — C. 40; Tynanckuu B./[. ImeeT 11 MecTO 10OKa3blBaHUE B CTa/IMU UCTIOJHEHUS NIPU-
roBopa? // 3akonHocTb. — 2001. — Ne 10. — C. 43.
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JAOKA3BIBAHHUE I10 JEJIAM, CBA3AHHBIM
C PACCMOTPEHHMEM M PASPEIITEHUEM BOITPOCOB,
KACAIOIIUXCA UCITOJTHEHUSA ITPUT'OBOPA

1. HPEJ]MeT U npeaelibl J0Ka3bIBaHUSA

JelicTBylo1ee YTOJOBHO-IIPOLECCYAIIBHOE 3aKOHOAATEIBCTBO HE Periia-
MEHTHUpPYET J0Ka3blBaHUE IO AejlaM, CBA3aHHBIM C PaCCMOTPEHHEM U paspe-
LIEHHEM BOIIPOCOB, KacaloLUXCcs UCIIONHEHHs puroBopa. B HayuHoil nure-
paType Ha 3TOT c4eT HeT eJUHCTBa. [Io MHEHUIO OJHUX yYEHBIX, B paccMmar-
PHUBAaEeMBIX IIPOM3BOJCTBAX YCTAHOBICHHE OOCTOSATENBCTB, UMEIOIINX 3HaYe-
HUE JUI1 PacCMOTpPEeHHs Jefla MO CYLIECTBY, OCYLIECTBISETCS aHaJOTMYHO
JIOKa3bIBAHUIO 110 YTONOBHBIM Jenam . [Ipyrue mojararor, 4To JOKa3bIBAHUE
B CTa/INU UCIIOJNIHEHUS NPUTOBOpa XOTS M OCYILECTBISIETCS B 00IIEeM HOps-
Ke, OJHAKO MMeEeT CyIIECTBEHHYIO crenuduky . Hakomer, cymectByer
MHEHHE, YTO MpPHU PaCCMOTPEHUH U pa3pellieHUH NaHHBIX /e JO0Ka3bIBaHH
KaK YTOJIOBHO-TIPOLIECCYaTbHON eATeIbHOCTH HE CYIECTBYET, a IMEeT Me-
CTO JIMIIb €€ OTHAJIICHHBIH aHaJoT — YCTaHOBIEHHE HEOOXOANMBIX 00CTOS-
TENBCTB .

ITockonbKy NesITeNbHOCTh, CBA3aHHAS C PACCMOTPEHUEM U pa3pelieHHeM
BOIPOCOB, KacaroIMXCA HCIOJHEHUs MPUroBOpa, PeriaMeHTHPYeTcsl yro-
JIOBHO-TIPOLIECCYAIbHBIM ~ 3aKOHOM,  OTpPHUIATh  HalW4Yhe  YTOJIOBHO-
MIPOLIECCYaIbHOTO JIOKa3bIBaHUS €1Ba JM ompaBaaHo. Ilpencrasisercs, npa-
BBl T€ y4eHBIE, KOTOpbIe, NPU3HaBas HaJM4He ONpelelieHHOW crennpuky,
TOBOPAT O CYLIECTBOBAHMH JOKA3bIBaHMS B pacCMaTpUBAE€MbIX MPOU3BOICT-
Bax B €ro TPaJAULHOHHOM MNOHUMAHUHU.

2 Cwm.: Ceupuoos M.K. Tlopsaok paspemieHust ey 00 YCIOBHO-JOCPOYHOM OCBOOOXKIe-
HUM OT HakazaHus. — Tomck, 1972. — C. 103.

3 Cwm.: {ooposonvckas T.H. JlesTeNnbHOCTD CyJ1a, CBsI3aHHAS C UCTIOJTHEHHUEM MPUTOBOPOB.
- M., 1972. — C. 131; Axumosuu IO.K. JlononHuTeIbHBIE U 0COOBIE TPOU3BOACTBA B YIO-
noBHOM npouecce Poccuu. — Tomcek, 1994. — C. 61-70.

o7 yaauckuni /[.B. Cragus UCNOJHEHMS MPUIOBOpPa B YTOJOBHOM CYJIONPOU3BOJCTBE:
Astoped. muc. ... xaHn. opul. Hayk. — M., 2004. — C. 18-19; Ox orce. meeT au MecTo
JIOKa3bIBaHUE B CTaJIMK UCTIONHEHUs npuroBopa? // 3akoHHOCTh. —2001. — Ne 10. — C. 43.
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Crnenuduka goKa3blBaHUS B MPOW3BOJICTBAX 10 PACCMOTPEHHUIO U pas-
pEellIeHUI0 BOTIPOCOB, CBA3aHHBIX C MCIIOJHEHUEM IIPUTOBOPA, 3aKJII0YACTCS B
HAJIMYUM CIIEUAILHOTO TIpeIMeTa IO0Ka3bIBaHHUSA, 0COOOM Kpyre cyOBeKTOB
JIOKa3bIBaHUS, a TAKXKE CICIUATbHBIX UCTOYHUKAX M CIIOCO0AaX MOTYYSHHS
JI0Ka3aTeIb,CTBEHHOI NH(pOPMAIHH.

B TpaguiimoHHOM MOHMMAaHUM MO MPEIMETOM JO0Ka3bIBAaHUS B YTOJIOB-
HOM TIpoIiecce MPUHATO MOHMMATh COBOKYITHOCTh OOCTOSTENLCTB, MOJIJIekKa-
X OJOKa3bIBAHHUIO II0 KOHerTHOMy yFO.]'[OBHOMy ;[eny. OCHOBHLIMI/I yFO—
JIOBHO-TIPOLIECCYATIbHBIMA XapaKTePUCTUKAMU TIpeJMeTa JOKa3bIBaHUS I10
VTOJIOBHBIM JIeJiaM SIBIISIETCS: €ro HOPMATHUBHOE 3aKperieHHe B yroJIOBHO-
npoueccyanbHoM 3akoHe (cT. 73 YIIK P®); ncuepneiBaroliee onpeeneHne
collepkaHusl (NMIEMEHTOB) TMpeaMeTa JOKa3blBaHUS (00CTOATENbCTB, MOJJIe-
JKalX JOKa3bIBaHWIO, CT.CT. 73, 421, 434 VIIK P®); HanpaBieHHOCTh Ha
YCTaHOBJICHWE TIPECTYIHBIX WJIA CBS3aHHBIX ¢ HUMHU (DaKTOB;, OOYCJIOBJICH-
HOCTB IIPOU3BOJICTBOM 10 YTOJIOBHOMY JIETTy.

Hu onmHa M3 OTMEYEHHBIX XapaKTEPUCTHK HE NMPUMEHHMa K TMpeaMeTy
JIOKa3bIBaHUS TIO JiejlaM, KacalolIUMCs BOMPOCOB HCIIOJHEHUS IMPHUTOBOPA.
TaK, Hpe}lMeT JOKa3bIBaHUS B paCCManI/IBaeMbIX HpOI/ISBOJICTBaX HOpMaTI/IB—
HO He onpenenieH B YIIK P®, He nMeeT yeTKOro conepxaHus U He 00yCIJIOB-
JieH MPOU3BOJICTBOM TI0 YrOJIOBHOMY Jelly. BMecTe ¢ TeM 3TO He O3Hadaer,
YTO €ro He CyHIeCTByeT. Hpe;[MeT JOKa3bIBaHUs 110 TAKUM JeJiaM CyIJ_leCTBy—
€T, TaK KaK CyIIECTBYET yTrOJIOBHO-TIPOIIeCCyallbHOE JTIOKa3bIBaHUE KaK Cpe/l-
CTBO YCTAHOBJICHUS OOCTOSITENLCTB, UMEIONINX 3HAUCHHWE IS pa3perieHus
Jlefa 1o CyIIecTBy. [Ipyrumu ciioBamMH, CyJ pa3peliaeT paccMaTpruBaeMble
O9THU Jejia TOJIBKO Ha OCHOBAaHUU yCTaHOBHeHHbIX B yFOJ'IOBHO—
MPOIECCYATbHOM MOPSIKE ONpeeIeHHON COBOKYITHOCTH OOCTOSATELCTR.

HeB03MOXXHOCTh HOPMAaTHBHOTO 3aKpeIUICHUs TpeaMeTa JOKa3bIBaHMsI
10 TAaHHOW KaTeropuu JieNl B YTOJOBHO-TIPOLIECCYATBHOM 3aKOHE 00YCIIOBIIe-
Ha HEOJHOPOHOCTHIO BOIIPOCOB, BXOASAIINX B MPEeIMET WCIIOTHEHUS TPUTO-
BOpa, pa3IMYHONW C TOYKH 3PEHUs YCTAHOBJICHUs MPUPOJOW 3TUX 00OCTOS-
TEJBbCTB U, OTUACTH, HECOBEPILIEHCTBOM JIEHCTBYIOIIETO 3aKOHOIATEILCTRA.

B Hayke npejararotcs Ba OCHOBHBIX IYTH pEIeHUs JaHHOUW mpooiie-
MblL. [lepBas rpymnmna ydeHBIX BBICTYIaeT 3a HOPMaTHBHOE 3aKperjieHue elu-
HOTO npe)lMeTa JOKa3bIBaHUA 110 BCEM Jc€jiaM, CBA3aHHBIM C pa3p€[HeHI/IeM
BONIPOCOB MCHONHeHUs1 mpuroopa. K mpumepy, B.H. bubuno npemnaraer
BKIIIOYMTH B HETO 0OOCTOSATENbCTBA: 1) yKa3bIBaloIlWe Ha HaIWdue (akta,
MPEMNSATCTBYIONIETO UCITOJIHEHUIO MTPUTOBOPa B TOM BHJIE, B KOTOPOM OH BHI-
HECeH CyJOM; 2) CBHJETEILCTBYIOIINE 00 M3MEHEHUH TOBEICHUs JIMIA B
TIepHoJ OTOBIBAHNS HaKa3aHUs MO0 Tocie OCBOOOXKACHUS OT HETO; 3) Moj-
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TBEpXKJAIOIIME M3MEHEHHs, MPOHCLIeNINe B JUYHOCTH OCYXKIAECHHOro; 4)
CIOCOGCTBYIONIHE MOIM(HUKALMN TAYHOCTH OCYKICHHOTO .

[To MHeHWIO APYTHX y4YEHBIX, IPUHUMAs BO BHUMaHHE HEOTHOPOIHOCTH
MPOM3BOJCTB, CBA3aHHBIX C Pa3pelieHueM BOMPOCOB UCIOIHEHUS MPUTOBO-
pa, HeoOxoauMo nupdHepeHINPOBaHHO OMpPeNeysITh MpeaMeT JO0Ka3bIBaHUS
[0 OTHOIIEHHIO K KKAOMY W3 HUX, TIPH 3TOM BO3MOYKHO 3aKpEIICHUE e/IH-
HOTO TpeIMeTa MOKa3bIBaHUsA IJIS TPOW3BOJCTB, HATIPABICHHEIX HA 3aMEHY
WM JOCPOYHOE TMpeKpalleHne oTOhIBaHUs Haka3aHus. B mocnennem ciyuae
MpeIMeT JOKa3bIBAHUS JOJDKEH OXBATHIBATH OOCTOSTEIHCTBA: a) XapaKTepH-
3YIOIINE JIMIHOCTH OCYXIEHHOTO0; 0) yKa3bIBAaIOIINE HAa CTEMCHb HCIpaBIIe-
HUS WIM TEepeBOCIUTAHMs OCYXAEHHOTO; B) CBHAETENbCTBYIOILIHME O BO3-
MOKHOCTH JaJIbHEHIIero MCIPaBIeHNs OCYXKICHHOTO B HOBBIX yCIOBHAX
s mpoYnx MpOW3BOACTB, BBUILY MEHEE CIOKHOTO CONEPIKAHMUSI UX MpoIiec-
CyaJbHON [eATeNIbHOCTH, MpeIMeT OKa3biBaHWsA (PaKTUUYECKH 3aMEeHSeTCs
MpeIMETOM yeTaHoBIeH:s . CrienrduKa MOCIeHEro 3aKmouaeTcs B yIpo-
IIEHHOM Tpollelype yCTaHOBIEHUs (aKTHUYECKUX OOCTOSATENILCTB, HEOOXO-
JUMBIX JJIs1 pa3pelleHus Aefa 1no cyuectBy. OcoOeHHOCTb 3TOM MpoLeayphl
KpoeTcs B TOM, YTO cOOMpaHMe M MPEACTaBIeHNE MAaTEPHaIOB OCYIIECTBII-
€TCs B YIPOILICHHOM — aJIMHUHHACTPATHBHOM TIOPSAKE, a OLICHKAa — B YTOJIOB-
HO-TIPOLIECCYATTEHOM.

[Tocnennee mpemiokeHHe OTYACTH PEANTN30BAHO B JEHCTBYIOIIEM 3aKO-
HomartenbeTBe. [IpeaMeT moKa3pIBaHMS IO HEKOTOPHIM JIeNiaM, pa3peliaeMbIM
B mopsike, yctaHaBiauBaemoM 1. 47 YIIK P®, 3akperuisieTcsi B yroJIOBHOM U
YTOJIOBHO-MCTIOJHUTENBHOM 3aKOHOJATENILCTBE MyTeM YyKa3aHHWs Ha Haubo-
Jee CyIIeCTBEHHbIE O00CTOSTENbCTBA, MOJJIEXKAIINE YCTAaHOBICHUIO 110 KOH-
KpeTHO# kareropuu nen. Hanpumep, mo gemam 06 YO npeameT moka3biBa-
HHUA ycTaHaBiuBaercs B cT.cT. 79, 93 YK P® u ct. 175 YUK PO.

B uwacTHOCTH, OH BKJIFOYaeT B ceOsl 0OCTOSATENbCTBA, MOATBEPKAAIOIINE
(akTHUeCcKoe OTOBITHE OCYKJIEHHBIM HEOOXOJIMMOTO CpOKa: a) He MeHee OJI-
HOI TpeTu cpoKa HaKas3aHWs, Ha3HAYEHHOTO 3a MpPEeCcTyIUICHHE HeOONbLIOi

> Bubuno B.H. KOHCTUTYLMOHHbIE MPUHLMIbL IPABOCYNS M HX Pealu3allis B CTAAMH
UCIOJIHEHUs npurosopa. — MuHck, 1986. — C. 127.

3 Cm.: IMouunes JLH. CynebHoe pasOHpaTeIbCTBO MO AeiaM 00 YCIOBHO-IOCPOYHOM OC-
BOOOXKZICHUH M3 MECT JIMILEHHsI CBOOObI C 00s13aTeNIbHBIM MPUBIICYEHUEM K TPYay: ABTO-
ped. auc. ... xaHA. opua. Hayk. — Xapekos, 1981. — C. 4; [llseyog B.H. VicnonHenue npu-
roBOpa B COBETCKOM YrojioBHOM mpouecce. — M., 1982. — C. 11; JJobposonvckaa T.H. [es-
TEJILHOCTh Cy/1a, CBA3aHHAs C UCTIOJHEHHEM NpUroBopos. — M., 1979. — C. 131.

37 Cwm.: Huxoniox B.B. YTOTOBHO-HCTIONHATENBHOE cynonpousBojctBo B CCCP: [uc. ...
JIOKT. topu. Hayk. — M., 1990. — C. 262-272.



I'nasa 3. JJokazvieanue no oenam, c6s3aHHbIM C pACCMOMPEHUEM 60NPOCO8 49

WK CpefHel TshkecTd; 0) He MeHee MOJIOBUHBI CpOKa HaKa3aHWs, Ha3HAYCH-
HOT'O 32 TSKKOE MPECTYIUICHHE; B) HE MeHee JIBYX TpeTel cpoka HaKa3aHWs,
Ha3HAYEHHOTO 3a 0C000 TSHKKOE MPECTYIUICHHE, a TaKKe ABYX TPeTeil cpoka
HaKa3aHUs, HA3HAUEHHOTo JIMIY, paHee YCIOBHO-JOCPOUHO OCBOOOXKAABIIIE-
MYCsl, €CJIM YCIIOBHO-IOCPOYHOE OCBOOOXKICHNE OBLIO OTMEHEHO M0 OCHOBa-
HUSIM, TIPEIyCMOTPEHHBIM YacThIO CEIbMON HACTOSIIEH CTAaThU; I') HE MEHee
IBAIATY TIATH JIeT IPH MOXW3HEHHOM IHIIeHnH cBobonsl. K mmmam, co-
BEPIIMBIINM MPECTYIUIEHHS B HECOBEPILIEHHOJIETHEM BO3pacTe, (PakTHIecKoe
OTOBITHE CPOKa HaKa3aHWA JOJDKHO OBITh: HE MEHee OIHOM TPEeTH CpOoKa Ha-
KazaHWs, HA3HAYSHHOTO CYIOM 3a MpecTyIUIeHHe HeOONBIION WU CpemHei
TSDKECTH 00 32 TSHKKOE TMPECTYIUICHUE, W He MEeHee IBYX TpeTei cpoka Ha-
Ka3aHMs, HA3HAYEHHOTO CYJIOM 3a 0C000 TSDKKOE MpecTyIuleHue (CT.cT. 79,
93 YK P®).

OO6cTosATEeNbCTBA, XAPAKTEPU3YIOLINE JTUYHOCTh OCYXKAEHHOTO: YacTh4-
HOE WJIM MOJTHOE BO3MeIleHHe NMPHYMHEHHOT0 NpecTyIeHneM yiiepoa, pac-
KassHUE B COBEPIICHHOM MPeCTYIUIeHUH U T.11. (4. 1 c¢T. 175 YUK PD).

OO6cTOsATENBCTBA, CBUIETENBCTBYIOLINE O TOM, YTO JUI CBOETO JalbHei-
HICTO UCIpaBJICHUA OCy)KjleHHbIﬁ HE€ HYXIacTCd B IOJTHOM OT6I>ITI/II/I HaKa3sa-
HUS: TIOBEeICHUE OCY>KAEHHOTO BO BpeMsl OTOBIBAHWS HAaKa3aHWs, OTHOLICHHUE
K yueOe ¥ TpyAy, OTHOLICHHE OCYKISCHHOTO K COBEPIICHHOMY NESTHUIO U T.I1.
(4. 2 ct. 175 YUK POD).

VkazanHas B 4.4. 1 u 2 c1. 175 YUK P® rpymnma oOCTOATENLCTB TakKe
BXOAWT B TpeAMeT MOKa3bIBaHWSA MO JellaM O 3aMeHe Haka3aHus Oolee
MSITKHM.

Taxolt moaxof 3aKoHOJaTeNs, Ha Hall B3TJILI, HE CIIOCOOCTBYET pelile-
HUIO TPOoOTIeMEBl. Bo-TiepBEIX, OH HE OTpaXkaeT BCEeH COBOKYIMHOCTH OOCTOS-
TENBCTB, BXOIAIINX B IPEAMET JIOKa3bIBAHMS . BO-BTOPBIX, ITOI0OHOE HOP-
MaTUBHOE€ 3aKpEIJICHHUE Npe€AMETa NJOKa3bIBaHUA €11Ba JIM MOXET 6I>ITI) npu-

*% Tonpobuee 06 0GCTOATENHCTBAX, BXOAAMMX B MPEAMET JOKAa3bIBAHHS [0 AETaM 00
YO, cm.: [Tviunes /. H. CynebHoe pa3oHpaTenbCTBO MO AefiaM 00 yCIOBHO-A0CPOYHOM
OCBOOOXKIAEHHN W3 MECT JIMLIEHHs CBOOOABI C 00s3aTeNbHBIM NPUBJIEYEHHEM K TPYIy:
ABTOped. nuc. ... KaH[. ropuj. Hayk. — Xapbkos, 1981. — C. 4; [lleeyos B.H. Viconne-
HME [IPUroBOpa B COBETCKOM yrojloBHOM mpouecce. — M., 1982. — C. 11; Axumosuu FO.K.
JlonoHUTENbHBIE U 0COOBIE MPOU3BOJACTBA B yrojoBHOM mpoiecce Poccun. — ToMmck,
1994. — C. 65; I'naskosa B.H. XapakTepucTuKa npeaMeTa JOKa3bIBaHUS U J0Ka3aTeNbCTB
o fenam 00 yCIOBHO-AOCPOYHOM OCBOOOXKICHUH OT Haka3aHUs // AKTyajbHbIE BOIPOCHI
npaBosenenus. — Tomck, 1978. — C. 112-116; Jobposonvckaa T.H. [lestenbHOCTh cyna,
CBfA3aHHAas C UCMOJIHEHUEM NpUroBopos. — M., 1979. — C. 131; Boponun O.B. Yka3. cou. —
Tomck, 2004. — C. 114-116.
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3HaHO ONTUMAJBHBIM C MO3UIUH BHIPAOOTKH €AMHOIN MPaBONPUMEHUTEIBHOM
MPAKTUKH.

[lonaraem, Gojee mMpaBHIBHBIM OyAET IMOCIENOBaTEeIbHAS peaTU3aIns
MpeNJIoKEeHUs MOCIeHeH TPYMIbl YYeHBIX, & UMEHHO — YCTaHOBJICHHE B
YTOJIOBHO-TIPOIIECCYalTbHOM 3aKOHE OCHOBHBIX TPYMI 0OCTOATENBCTB, MOJ-
JeKalUX YCTaHOBJIEHUIO IO JieNaM, pacCMaTpUBaeMbIM B Mopsake Ii. 47
VIIK P®. I1pu 3ToM Haubolee CyliecTBEHHBIE U3 HUX MOTYT OBITh TIepeyuc-
JIeHBI OTKPBITHIM TIEPEYHEBBIM METOIOM.

[IpencraBmsieTcs, 9TO KOHKPETHAsT COBOKYITHOCTH OOCTOSITEIBCTB JTOJDK-
Ha BKJIIOYATH B ce0sI CIIeIyTOIIIe:

1. TloarBepxaatoine pakTuyeckoe OTOBITHE OCYXACHHBIM HEOOXOAU-

MOTo cpoka: moirona, 1/3,1/2, 2/3 cpoka Hakazanwus, 25 net (akTu-
YeCKH OTOBITOTO HaKa3aHWsI.

2. XapakTepusyole JUYHOCTh OCY>KISHHOI0: YaCTUYHOE WIIU TI0JHOE
BO3MeEIlleHNe TPUYMHEHHOTO MpecTyIuieHrneM yiiepba, packasHue B
COBEPLICHHOM IPECTYIUIEHWH, IPU3HAHUE CBOEI BUHBI B COBEPLICH-
HOM MPECTYIJIEHUH U T.I1.

3. CBHUAETENLCTBYIOUIME O TOM, YTO JAJIS CBOETO JajbHEHIlero ucnpas-
JIeHNsT OCY>KACHHBIN He HYXXTaeTcs B IOJHOM OTOBITHM HaKa3aHUS:
MOBeJIeHUEe OCYKJIEHHOTO BO BpeMs OTObIBaHMs Haka3zaHHs, OTHOLIE-
HUe K yueOe W TpyJAy, OTHOIICHUE OCYXJIEHHOTO K COBEpIICHHOMY
NeSTHAI0, COONIIOZICHNE peXMMa OTOBIBAHMS HAaKa3aHWs, OCO3HAHHE
CIIPaBeJIMBOCTH HA3HAYEHHOI'0 HaKa3aHUs U T.II.

4. CBUAETENbCTBYIOIIME O BO3MOXHOCTH JalbHEHMIIEero HWCIpaBiIeHUs
OCYXKJICHHOTO B HOBBIX YCIIOBHSX: HAaJIMUYKE MPOJIOIDKUTEIBHBIX U T0-
JOKUTENBHBIX CBs3EH ¢ ceMbell, POXHBIMH U OJIN3KIUMH, BO3MOXKHOCTB
MOCJIEAYIOIETO TPYA0YCTPOICTBA, HATMYXE KATUIOMAAN U T.11.

[TpuBeneHHBIN peMET JOKa3bIBAHUS TIOJXOAUT AJIS Jell, pa3peliaeMbIx
B nopsanke 1. 47 YIIK PO u HanpaBneHHBIX HA 3aMEHY WU JJOCPOYHOE OC-
BOOOXKIeHHE OT OTOBIBaHMSI Ha3HAYEHHOTO MPUTOBOPOM cyja HakazaHus. K
WX YHCIY ClielyeT OTHECTH JeNia: O 3aMeHe HaKa3aHWUs B Cllyyae 3JI0OCTHOIO
YKJIOHEHHS OT €ro OTOBIBaHUS; 00 M3MEHSHUH BHa HCIPABUTEIBEHOTO yUupe-
YJIE€HU, HA3HAYEHHOTO 110 MPUTOBOPY Cylla OCYXAEHHOMY K JIMIIEHHUIO CBO-
6071561, B cOOTBETCTBHHU €O CT.cT. 78 u 140 YUK P®; 06 V]/IO ocyxneHHOrO;
006 ormeHe Y]JIO ocyxIeHHOTro; 0 3aMeHe HEeOTOBITOW YacTH HakazaHUs 0o-
Jlee MATKAM BUJIOM Haka3aHus B cooTBeTCTBHH cO cT. 80 YK P®; 06 ocBo-
00X IEHUM OT HaKa3aHHUsA B CBS3U C OOJE3HBIO OCYKIEHHOTO B COOTBETCTBUU
co cT. 81 YK P®; 06 oTMeHe yCcIOBHOTO OCYXICHHUS WM O TPOJJICHHN UC-
TBITATENILHOTO CPOKa B COOTBETCTBUM €O CT. 74 YK PO.
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TTockonbKy mpenMeT JOoKa3bIiBaHUA HOCUT YHUBEPCAJIBHBIN XapakTep, TO
B KaXJOM Cly4yae OH JOJDKEH KOPpPEKTHPOBAThCS MPUMEHHUTENbHO K KOH-
KpeTHOU kateropun nena. O4eBHUIHO, YTO MPH PelIeHHH BOMPOCca O 3aMeHe
HaKa3aHUs B CBS3M C OOJIE3HBIO OCYXKJEHHOTO MOATBEPXKIAATh OTOBITHE OCY-
KJICHHBIM OTIPEJIeJICHHOTO CPOKa He TpeOyeTcs.

Uro xe KacaeTcsi mpeaMeTa yCTAaHOBIEHUSI MO OCTaJbHBIM JelaM, pac-
cMarpuBaeMbiM B niopsnke 1. 47 YIIK P®, To exBa nmm ecTh CMBICT Oompee-
JISATH €r0 Ha YPOBHE YTOJOBHO-IIPOLECCYaNbHOTO 3aKOHA. XapakTep M CO-
JiepKaHre 00CTOSTENbCTB, TPEOYIONINX YCTAaHOBICHHMSI, TOCTATOYHO TPOCTHI
Y HEMHOTOUYHMCIICHHBI, TO3TOMY BIIOJTHE MOTYT OBITH OTpeeNieHbl Ha YPOBHE
YTOJIOBHO-UCIIOJIHUTENIBHOTO MJIA BOOOINEe BEJOMCTBEHHOTO 3aKOHOJa-
TeNbCTBA.

C mpobnemMoli omnpenenieHus MpeaMeTa J0Ka3bIBaHUsS TECHO CBS3aH BO-
MpocC TMpeaenoB noka3siBaHus. [Ipeaensl qoKka3pIBaHUS MO JejaM, paccMaTpu-
BaeMbIM B mopsiike 1. 47 YIIK P®, cocTaBnsioT 35eMeHTHI, XapaKTepu3yto-
e TIOBEJICHWE OCY)KIACHHOTO BO BpeMsi OTOBIBAaHHMS HaKa3aHWs, CBUJIETEIIb-
CTBYIOIIME O JTUYHOCTHBIX Ka4eCTBAX, a TAKKE HATMYMHA HEOOXOAUMBIX YCIIO-
BUM JJI5 3aKPETUICHUS NCTIPABUTENBHOTO BO3/IEUCTBHUS B HOBBIX YCIIOBUSIX.

Crnemyer OTMETHTb, YTO Pa3JInyKe B TPUPOIE OOCTOATENLCTB, MOIJIekKa-
IIMX YCTaHOBJICHHUIO, BIIeYeT 3a OO0 TO, UTO JOKa3BIBAHUIO MOXKET TOJJIe-
XKaTh KaK cHCTEMa MOCTYNKOB OCYXKIEHHOIO, JIMHUS €ro MOBEACHUS, TaK U
KOHKPETHBI eIWHUYHBIA (akT. J[eficTBHTENBHO, C yY4EeTOM TOTO, UTO BCE
JIOKa3aTelbCTBA UCIIPABJICHUS OCYKJICHHOTO SIBIISIFOTCS KOCBEHHBIMHU, TIpeJie-
JIbI TOKA3bIBaHUsSI HE MOTYT OBITH OTNpeEe/IeHbl HOPMAaTHUBHO W YCTaHABIIMBA-
IOTCS B KaXJIOM CiIy4yae MpaBONPUMEHUTENEM OTHENbHO K KaXKJIOMY KOH-
KpETHOMY OOCTOATENbCTBY. EClIM B cllyyae yCTaHOBJIEHHUs (hakTa MCITpaBlie-
HUS TOKA3bIBAHUIO MOJJIEKHUT CUCTEMa MOCTYMKOB ocymneHHorosg, TO TIpH
YCTaHOBJICHUH (DaKkTa HAM4MA HAAJSKAIIUX YCIOBHMA JJIs 3aKperuieHHsl 1c-
MIPABUTEIBHOTO BO3JEHCTBHA JOCTATOYHO ONPENEIUTh KOHKPETHBIA (aKT.
Bwmecte ¢ TeM Ha JaHHBIE IPOU3BOJICTBA PACIIPOCTPAHSIOTCS OOIIKE MpaBUiia
paboThl ¢ KOCBEHHBIMM JIOKa3aTeJIbCTBAMH, COTJIACHO KOTOPBIM YKa3aHHBIE
BBIIIIE 0OCTOSTENhCTBA JIOJHKHBI YCTAHABJINBATHCSA C JOCTOBEPHOCTHIO, MO~
TBEPXKIAThCA JTOCTATOYHONW COBOKYIMHOCTBIO (DaKTUUYECKHUX JAaHHBIX, TaKHX,
YTOOBI Ha MX OCHOBE MOYKHO OBLIO OBI clenaTh OJHO3HAYHBIA BBEIBOJ OTHO-
CUTEIILHO BXOJAIINX B IPEIMET JOKa3bIBAHUS 00CTOSITEIHCTB.

> bopucesuy I' /1. FOpuauyeckas npupoa yCJIOBHO-IOCPOYHOTO OCBOOOKICHHUS OT HaKa-
3aHUA B BHJE JHMIIEHHs cBOOOIBI // Poccuiickoe 3aKOHOIATENBCTBO: TEOPHs, MPAKTHKA,
npobnems! passurus. — [lepms, 1997. — C. 173.
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2. Jloka3zaTeabCcTBa

B nurteparype HeT enMHCTBa OTHOCHUTEIBHO pa3rpaHUUYEHUs] MOHSITHM
«IIOKa3aTeNbCTBaY», HCTOYHUKU JOKA3aTEeNbCTBY», «CPEACTBA ITOKA3BIBAHUSD)
U «BHIBI JOKA3aTEIBCTB». HeKoTOphIe yueHbIe MCIOMBb3YIOT X KaK CHHOHHU-
MHYHbIE, IPYTHE BBICTYNAIOT 3a MX pasrpaHnuerne’. B JaHHOM ciydae mo-
HATHSA «UCTOYHHUKH JOKA3aTENBCTB» M «IOKA3aTeNbCTBA» OYIOyT HCIONB30-
BaThCS KaK CHHOHUMEL.

Bormpoc 0 nokazaTenbcTBaX, MOTYIIUX HCIIONB30BAThCS B MPOU3BOJACT-
Bax, CBSI3aHHBIX C Pa3peIIeHHEM BONPOCOB, KACAIOIINXCS MCIOIHEHHS IPH-
roBOpa, CIOpHBIH. OIHN aBTOPEI OTMEYAIOT, YTO B OTHX NMPOU3BOJCTBAX CY-
LECTBYIOT 0COObIe HoKasaTenbcTBa’ . JIpyrue CUMTAIOT, YTO MCIOIb3YOTCS
O6I)II-IH])1662. HaKOHeL{, BBICKa3bIBA€TCsI MHECHUE, YTO B OTHUX IPOU3BOJACTBAX
JIOKa3aTeNbCTB KaK TAKOBHIX HET, a €CTh JIMIIb MaTepUalbl, HA OCHOBAaHUH
KOTODBIX MPOMCXOAUT paspemreHne nena’. ITOCKOIbKY paspelieHHe JTHX
Je7 TPOMCXOJUT B YTOJIOBHO-TIPOLIECCYaIbHOM TIOPSJIKE, JIOKA3aTeNbCTBa
SIBJIAIOTCS. OOBIYHBIMU, JAPYTOW BOIMPOC, YTO Pa3iUyYHbI (POPMBI UX COOHMpa-
Hus. Crhenyromias crienudrka 3aKII09aeTcsl B TOM, YTO B STHX MPOU3BOJICT-
Bax y}:[eﬂbeIﬁ BEC TpaAMIMOHHBIX NOKa3aTEJIbCTB HE3HAYUTEJICH, @ HEKOTO-
pBIe M3 HUX BOBCE HE UCIONB3YI0TCS. K mprmMepy, B 3TOM ciryyae HEBO3MOXK-
HO BECTH pedb 00 HMCIIOIH30BaHNH TAKWX M3 HUX, KaK IMOKa3aHUs OOBHHSIEMO-
r0, [0JI03PEBAEMOr0 M MOTEPIIEBIIIET0, BEIIECTBEHHBIX TOKA3aTEIbCTB U T.II.

JelcTByonmMil yroJOBHO-NIPOLIECCYANIbHBIN 3aKOH IPSIMO HE ONpenens-
€T, KaKre U3 T0Ka3aTeNbCTB NODKHBI UCTIONB30BAThCS TIPH Pa3peIleHUH JTaH-
HOW Kateropuu Jaei. [1o MHEHHIO HEKOTOPBIX YYCHBIX, ¢TUHCTBEHHBIMHU Tpa-
JIUOHUOHHBIMH J0Ka3aTE€JIbCTBAMU MOIYT 6I>IT]) JIMIIb O(l)I/ILII/IaJ'[I)HbIe HOKY-

60 Opnog FO.K. OcHOBBI TEOPUHU JOKa3aTeIbCTB B YrojoBHOM mpouecce. — M., 2000. —
C. 99.

1 Cm.: Bonooapcxuii I[1.I° UHCTUTYT TOCPOYHOTO OCBOOOKICHHS M MPAKTHKA €ro MpuMe-
Henus // CoB. rocyaapctBo U mpaBo. — 1957. — Ne 7. — C. 51; E¢pumos M.A. T1poGrembl
JIMIICHNs cBOOOIbI KaK BUAA HaKa3aHHs B 3aKOHOJATENILCTBE, CyACOHOM M UCTIPABUTEIb-
HO-TPYJI0BO#1 mpakTuke: ABToped. ... JucC. AOKT. ropua. Hayk. — JI., 1966. — C. 25.

82 Cm.: @unumonos B.A. TIpoueccyanbHeie BOMPOCH JOCPOUHOTO OCBOGOMKICHHS OT HAKa-
3aHMs HecoBepuleHHoeTHUX. — M., 1965. — C. 73; Jlynunckasn I1.A4., Cnepanckuii H.H.
[Nopsnok paspelieHnst BONPOCOB, BO3HUKAIOUIMX B CTAJAWHM HCIOJHEHHs INpuroBopa //
Cor. 3aKkOHHOCTBE. —1967. — Ne 2. — C. 37.

8 7y yasHekuii B.J]. VIMeeT nu MecTO JOKa3blBaHWE B CTaJUHM MCIOJHEHHs mpurosopa? //
3akoHHOCTb. —2001. — Ne 10. — C. 43.
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mente®’. Anamis YIIK PO u MIPaBONPUMEHUTENBHON MPAKTUKN MOKa3bIBa-
€T, YTO IIOMUMO JTOKYMEHTOB B PacCMaTPUBAEMbIX IIPOU3BOJICTBAX B KayecT-
BE J0KA3aTeIbCTB TAKKE HMCIONB3YIOTCS OOBSCHEHUS OCYKIEHHOTO, 00BsC-
HEHUs NPEACTAaBUTEI UCIPABUTENBHOIO OpraHa WIN yYpeKIEeHHs, MOKa3a-
HUS UHBIX JIAIL.

JloKyMeHTEHI, IpelCTaBIsIeMbIe B Cyll, KaK IIPaBUIIO, BKIIOYAIOT B ceOs:
MIPUTOBOP CY/a; PEUICHUS UHBIX CyNeOHBIX MHCTAHIWN, Kacaroliecs BUaa U
IPOJOJKUTEIBHOCTY HAKa3aHUs; MaTepuallbl, COCTaBIIAEMble 110 pe3yJibTa-
TaM NpeABapUTENbHON MOATOTOBKM aJMUHUCTpaleld UCIPaBUTEIBLHOIO Op-
raHa Wil y4pexIeHUs; JMYHOe JeJI0 OCYXAECHHOr0; MaTepuabl, MpeicTaB-
JISIEMBIE CAMUM OCY’KIECHHBIM HUJIM €r0 aJIBOKATOM, a TAKXKE MHBIMU JINLAMMU.

IIpuroBopsl, NOCTaHOBJIEHUS U ONpPENEICHUs CYJOB KacCalMOHHOMH,
aNeIUBIMOHHON W HaA30pHOW WHCTAHIMHM, a TaKXKe WHBIE CyneOHBIe pellre-
HUsI, Kacamolrecs Cpoka OTObIBAHUS M BHUJA HAKA3aHUs, UMEIOT 3HAUYeHUE
IPU pa3pelieHnH Bompoca 00 M3MEHEHNH MOpsIIKa, CpoKa MIIM BUIA Hakas3a-
HUS, a TakKe MPU JOCPOYHOM OCBOOOXKIEHHH OT ero oTOhBaHMA. VX oco-
OEHHOCTBIO SABJSIETCSl YNPOIIEHHBIN MOPSIIOK OLIEHKH 3THX J0Ka3aTelbCTB.
YnpoleHue 3aKkiao4aeTcs B TOM, YTO (aKT OTOBITHS OCYXIECHHBIM HeoOXo-
IMMOTO CPOKa yCTaHABIMBAaeTCA HE B CyIeOHOM 3aceJaHny, a B X0Je IIOATO-
TOBKH K CyneOHOMY pa30omparenbcTBy. Mexay TeMm clienyeT MOAUepKHYTH,
9TO OOCTOSATENBCTBA, YCTaHABIMBAEMble Ha OCHOBE IMPEIIISCTBYIOIINX CY-
IeOHBIX pelleHni, He SBISIOTCSA MPEeoINIHOHHBIMI. HecMoTpst Ha TO, 4TO
CPOK OTOBITHS HaKa3aHUS yKa3bIBaeTCs B MPEICTABIAEMBIX MIpeICTaBUTEIEM
UCIIPABUTENILHOTO YUPEXKACHUS TOKYMEHTaX, OH He MMeeT I cyAa olsi3a-
TEJBbHOM CUJIBL, IIO9TOMY CY[ BBIHYXJEH IPOBOAUTH OTAEIBHYIO UCCIEN0Ba-
TENBCKYI0 PabOTy, HAMPaBICHHYIO Ha WX yCTAHOBJIEHHE. JTa NEsTENbHOCTD
ABIIETCS MPOLECCYaIIbHOM, TaK KaK HAIPaBlICHA Ha IOJIyYEeHHUE MpOLEcCy-
aJbHO 3HAYMMOTO pe3yJIbTaTa — yCTAaHOBJICHUS! HAJIMYMs OCHOBaHUA IJIs pas-
pelleHus Bopoca 1o CyILECTBY.

JIOKYMEHTBI, COCTaBIAIOIIAE BTOPYIO IPYIIy, HEOAHOPOAHBL. OHHU
BKJIIOUAIOT B ce0s1 MaTepualbl, CBUICTEIbCTBYIOLINE O TIOBEICHUN OCY>KIEH-
HOTO B MEpHOJ OTOBIBAHMS HaKa3aHUs, ¥ MAaTepUaNbl, ITOATBEPKIAIOIINE
JIOCTHKEHHE OCYKICHHBIM He00X0AUMOil cTeneHn ucnpasienus. Hanpumep,
XapaKTepUCTUKA HA OCY>KJEHHOI'0, CIIpaBKa 0 JUCLUIIIMHAPHOHN NPAaKTUKE B
OTHOILIEHUHN KOHKPETHOTO OCYXAEHHOIO U T.II.

% Muxeenxo M.M. Jloka3plBaHHE B COBETCKOM YrOJIOBHOM Cya0MNpou3BojcTBe. — Kues,
1984. — C. 39-40.
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Matepuaiibl IMYHOIO J€J1a OCY>KIEHHOIO COCTABIIAIOT CaMOCTOSTEIbHBII
JOKYMEHTApPHBIN UCTOYHHUK YIOJIOBHO-IIPOLIECCYyalIbHBIX JOKa3aTenabcTB. Kak
MIPaBUIIO, MIPEAMETOM CYAE€OHOHM OIEHKH SIBIIOTCS HE BCE MaTEepHAbl JIMd-
HOTO [IeJ1a, @ HEKOTOPBIE U3 HUX — IOATBEPXKJAIOIINE WIK ONPOBEPraroiiye
00CTOSITENbCTBA, OTPAXKAIOLINECs B MHBIX JTOKyMeHTaX. Bompoc 00 oTtHocu-
MOCTH KOHKPETHBIX MaTepHaJlOB JIMUHOI'O JieJla pa3pelaeTcs CyJOM Ha cTa-
IIH TIOJTOTOBKH K cyneOHOMY pa3OmpaTenbcTBY. B ocrampHOM HMccienoBa-
HHE MaTepHajoB JIMYHOTO Jiefla CTPOUTCS MO OOLIMM IIpaBUIIaM: OHH OrJia-
LIAI0TCS B CyA€OHOM 3aceqaHui, a (JakT OTNAIICHHS OTPaXKaeTcsl B IPOTOKO-
7e cyneOHOTo 3aceTaHusl.

INocnenniorwo rpynmy o0pa3ylT IOKYMEHTBI, MpPEACTaBIseMble B CyI
OCY>KJICHHBIM, €r0 aJJBOKaTOM, 3aKOHHBIMU IIPEICTaBUTEISIMU, a TAKXKe POJ-
HbIMU U Onu3kuMu. Kak mpaBuiio, OHM BKIIIOYAIOT B ce0sl pa3/IMUHbIe CIpaB-
KM U MUCHbMA, MOATBEPXKJAIOIME HAJIU4YMe y OCYXKIEHHOTO YCJIOBUMH, HEOO-
XOJIMMBIX NJISl 3aKPEeTJIEHUs] UCIIPaBUTENBHOIO BO3/IEUCTBUS B HOBBIX YCIO-
BUAX — JOKYMEHTbI, CBHUIETEIbCTBYIOIIME O BO3MOXHOCTH PErMCTpalu
OCYKIEHHOTO 10 M30paHHOMY MECTY >KUTEIbCTBA MM O BO3MOXKHOCTH €ro
JanbHeero Tpynoycrpoiicrea. HecMoTpst Ha To, YTO OHU HE CITy’KaT JOKa-
3aTeJIbCTBAMU W3MEHEHMs LIEHHOCTHBIX YCTaHOBOK OCY)KIEHHOTO B pe3yJib-
TaTte OTOBITHS HaKa3aHWs, UX TPENCTaBICHHE B CyI HEOOXOIMMO, MTOCKOIBKY
MOATBEPK/IaeMble UMU CBEJIEHUS MMEIOT MPSIMOE OTHOILIEHUE K MPEeaMETY
JIOKa3bIBaHUSI.

OOBsICHEHUS TIPECTaBUTENSI HCIIPABUTEIEHOTO OpTaHa Wi yUPeKICHUs
IpejcTaBiseT co00i yCTHOE U3N0KeHHe 00OCHOBAHHOTO MHEHHS O BO3MOXK-
HOCTU NPUMEHEHUs TOM WM MHOM Mepbl, peanu3yeMoil B mopsanke ri. 47
VIIK P®. Conepskanne oOBSCHEHUH MpearnojiaraeT He TOJIbKO BBICKa3bIBa-
HH€ MHEHHsI O BO3MOKHOCTH IPHMEHEHHsI COOTBETCTBYIOIIEH MeEpbI, OH HE
HCKJIIOYAET U PACKPHITHE 00CTOSTEIbCTB, UMEIONIHNX 3HAYCHUE IS JIera.

OOBSICHEHHS OCY)KICHHOTO SIBJISIIOTCS] OTAEIBHBIM UCTOYHHKOM JTOKa3a-
TenbCcTBEHHOW MHGpopMamu. OHM Tak ke, KaKk OOBSICHEHUS MPECTaBUTENS
UCTIPABUTEIILHOTO YUPEXJACHHUsS, HE SBISIOTCA TMOKa3aHWsIMH, TaK Kak Qop-
MUPYIOTCSl HE B pe3yJibTaTe A0Ipoca, a MyTeM ONpoca MM HU3JI0KEHHs OCy-
JICHHBIM MMEIOIIMX 3HaueHue JUid Jena cBeaeHui. [loaTBepikaeHneM 3To-
My sBIIsieTcs IpsiMoe ykazanue B cT. 399 VIIK P®. Ot toro, 4to oObsicHEHUS
OCY)KIEHHOTO He SIBJSIFOTCS MOKA3aHWSMH, a IPENCTABIIOT Co00il camo-
CTOSITEIBbHBI UCTOYHUK MH()OPMALINH, OHU HE TEPSIOT CBOTO JOKA3aTeIbCT-
BEHHOT'0 3Hau€HMs: OOBSICHEHMUs], TaK e KakK U MOKa3aHus, coaepxkar B cebe
WHOOPMAINIO, UMEIOIIYI0 3HAYSHUS Ul MPaBHIIBHOTO pa3pelleHus [erna.
Oco0eHHOCTh OOBSICHEHH OCYKICHHOTO COCTOUT B TOM, UTO OHH SIBIITIOTCS
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OKOHYATEJIbHBIM HCTOYHMKOM JI0Ka3aTeIbCTB M He TpeOyHT AN CBOEro
JanbHENIIero NCIoIb30BaHNs 00eueHNs B popMy IOKa3aHH.

Ceenenusi, cooOlraeMble MHBIMU JIMIAMH, CIIOCOOHBIMH IIOATBEPINTH
WIK OMPOBEPTHYTHh OOCTOATENBCTBA, BXOAALIME B MPEAMET IO0Ka3bIBaHUS,
NPECTABISAIOT CO00M CaMOCTOATENBHBIM HCTOYHUK J0Ka3aTelbCTBEHHOU
MHGpOPMAIIHMH 110 JeJlaM, paccMaTpruBaeMbIM B nopsake 1. 47 YIIK P®. He-
cMoTps Ha To, uto YIIK P® mpsmMo He mpemycMaTpuBaeT MOJy4YeHUS WH-
(opMaLuM OT MHBIX JHUI], B JUTepaType OOOCHOBAHHO yKa3bIBaeTCs Ha ee
BaYKHOE 3HAUEHUE JUIsl pa3pelleHns aena .

Bonpoc o mpomeccyanbHOH TpHpoae STOr0 WUCTOYHHWKA WH(MOPMAIMH
criopeH. Psn aBTOpoB monaraert, YTO MOCKOJIBbKY OCHOBHBIE YYaCTHHKH pac-
CMaTpPUBaEMbIX MPOU3BOJICTB JIAIOT OOBACHEHHS, TO CBEJCHHs, COOOIIaeMble
VHBIMH JTALAMH, TAKKe JOJKHBI PACHEHHBATHCA KaK 0OBACHeHMs . Jlpyrue
BBICTYNAIOT 3a MpHUAaHWE MM YTOJIOBHO-TIpolLiecCyanbHOH (opMBbl MoKa3a-
anit®’ . TIocKOMIbKy ZOMPOC STHX JIMI[ B OTIMYHE OT MPeICTABUTENIs HCIPABH-
TEJNFHOTO YUPEXISHHS MM OCY>KIEHHOTO HEe CIIOCOOSH M3MEHUTH COJepiKa-
HUS COOOIIAaeMBbIX UMU CBEJEHUM, CIIOCOOBI MONyueHHs] HH(POPMAIMH JOJXK-
HBI OBITh TPAAWIIMOHHBIMHU AJISl CYJeOHBIX CTaJMii YyTOJIOBHOTO mpoliecca. B
3TOM ciydYae YTOJIOBHO-IIpOIecCyanbHast (opMa MOKa3aHWH W JONpoc Kak
METOJI WX MOJy4eHHs OyIyT BBITIONHATH CBOIO OCHOBHYIO (pyHKIIHIO — obec-
NIeYrBaTh JOCTOBEPHOCThH MOJydyaeMOl WHPOPMAIMU TIOJT YTPO30i BO3MOXK-
HOW YTOJIOBHOM OTBETCTBEHHOCTH 32 OTKa3 WJIM COOOLICHME JOKHBIX CBeJIe-
Huit. [loaToMy crocoboM moydeHnss HHPOPMAIIUH OT STHX CYOBEKTOB JIOI-
JKeH OBITh AOMPOC, a YTOJIOBHO-MIPoLiecCyalbHON (hOpMO — MOKa3aHUs.

ITokazaHusi 3TUX JWII MOTYT COJiepXaTh B cebe MHGpopMalHIo, Kacaro-
LIyIocs BceX 0OCTOATENBCTB, BKIOYaeMbIX B MpeAMET JoKa3blBaHUsA. B 3Toii
CBA3M K MX YHUCIy CIEJyeT OTHOCHTb HE TOJBbKO OCYXKICHHBIX, COTPYIHHKOB
WCTIPABUTENBHBIX YUPEXKIECHUHN U UL, pabOTAIOIINX B MeCTaX JIMIIEHUS CBO-
00BI, HO TaKkXe POICTBEHHUKOB, CYNpPYIOB, ONM3KHX OCYXICHHOMY JIHI,
MOTEHIMANIBHBIX paboTonaTteneil u T.m. MHade roBops, Bcex TeX, KOTO CBS-
3BIBAIOT C OCYXXJICHHBIM OTpe/eTICHHbIE OTHOIICHUS WJIM KTO pacrojaraetr
CBEJICHISIMU, UMEIOIINMHY 3HaUeHHe Ui aena. B xome cymebHoro pasbupa-
TeJbCTBA YKa3aHHbIE JIUIIA JOJDKHBI JOMPALIMBAThCS B Ka4YeCTBE CBUAETENEH.

5 Cm.: Ceupuoosé M. K. VICTOUHUKH TOKa3aTeNIbCTB, UCTIOJIb3yEeMbIe MPH pa3pelleHud e
00 YCJIOBHO-JOCPOYHOM ocBOOOXKAeHUH. — ToMck, 1974. — C. 122-124.

5 Muxeenxo M. M. Vxas. cou. — C. 40.

7 Cm.: Ceupuoose M.K. Yxas. cou. — C. 123-124.



I'naBa 4

MMPOU3BOACTBO 110 PACCMOTPEHMIO U PASPELIEHUIO
BOITPOCOB, CBA3AHHBIX C UCIIOJIHEHUEM ITPUT'OBOPA

1. Bo3memenue Bpeaa peadUJIMTUPOBAHHOMY JIMIY U BOCCTAHOBJIEHUE
€ro TPYAOBBIX, IEeHCUOHHBIX, ;KUJIUIIHBIX H HHBIX NIPaB

ITyskT 1 4. 1 ct. 397 VIIK PO ycraHaBauBaeT, 4To Cya paccCMaTpUBaeT
BOMNPOCHI O BO3MEIICHWH Bpela peaObUIMTHPOBAHHOMY: O BOCCTAHOBIICHUH
€r0 TPYIOBBIX, IEHCUOHHBIX, XWJIUIIHBIX W WHBIX MPaB B COOTBETCTBUH C
4.5 cr. 135 n 4. 1 cr. 138 YIIK P®. Takum o6pazom, cynedHoe peabuimTa-
HIMOHHOEC MPONU3BOJACTBO OCYHIECTBJIACTCH 110 IMpaBujiaM, YCTAHOBJIEHHBIM IJIA
JIOTIOTHUTENEHBIX TTPOU3BO/ICTB.

[To cBoelt mpoleccyalbHOW MPHUPOJIE paccMaTpUBaEMoOe MPOU3BOACTBO
HE MOXET 6I>ITI) OTHECCHO K AOIIOJTHUTCIBbHBIM.

[Ipexxne Bcero y 3THX MPOW3BOJICTB pa3inuHble mpeameTsl. [Ipenverom
JIOTIOTHUTENIEHBIX TPOU3BOJICTB SBISIETCS W3MEHEHHE WM JOCPOYHOE Ipe-
KpallleHHe YCTaHOBJCHHOTO MPUTOBOPOM CyJia YTOJIOBHO-TIPABOBOTO OTHO-
IIeHHUs 10 OCYIIECTBJICHHIO HakaszaHus. [IpemMeToM peaOWiMTalid B yro-
JIOBHOM TIPOIIECCE SIBISIETCSI BOCCTAHOBIIEHNE MHBIX HE3aKOHHO HaPYIICHHBIX
MPaBOOTHOILIEHUH (TPYJIOBBIX, MEHCHOHHBIX, XWIMIIHBIX M T..). [anee,
MpollecCyanbHONW TMPEANOCHUIKOW AT BO3HUKHOBEHHWS JOMOIHUTEIBHBIX
MPOU3BOACTB CIIYKHT TOJBKO OOBHHHWTENLHBIA MPUTOBOP, YCTaHABIUBAIO-
LM KOHKPETHYIO Mepy HaKa3aHWsA WK YTOJOBHOHM oTBeTcTBeHHOCTH. IIpo-
[[eCCyalbHBIM OCHOBAaHUEM peadWIMTAIlMK SIBISETCS JUOO ONpaBaaTeIbHbIN
MIPUTOBOP, JINOO pellleHre O MpeKpallleHuH YTOJOBHOTO CYyIONPOU3BOJCTBA
WJIM YTOJOBHOTO MpEclieIOBaHUs B OTHOILIEHHMH KOHKPETHOTO JIMla IO pea-
6I/IJ'[I/ITI/IpyI-OHII/IM OCHOBAHMUSIM. HaKOHeLI, B CpaBHUBA€MbIX ITPOU3BOACTBaX
Pa3IMYHBIA KPYT YYaCTHUKOB. B peaOMIMTAllMOHHOM MPOW3BOACTBE OCHOB-
HbIMM YYaCTHUKAMH SBJISIOTCA peabuIuTUpOBaHHBIA ((u3ndeckoe WK
IOPUINYECKOe JIUII0) W MPOKYpOp. B OMONHUTENBHBIX — OCYXKIEHHBIA H
MPEACTaBUTENb UCTIPABUTEIHLHOTO OpPTaHa WM YUPEKACHHUS.

Paznmuuen xapakTep BOCCTaHABIMBAEMBIX MPAB OCHOBHBIX YYaCTHHKOB.
PeabunuTupoBaHHbIi ~ CTPEMHUTCA  BOCCTAHOBUTH  CBOM  COILIMAJIbHO-
SKOHOMHYECKHE TpaBa: rPakKJaHCKUE, KUJIHIIHbIE, IEHCHOHHbIE U T.1. Ocy-
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JKJICHHBIH — OCHOBHBIC KOHCTHTYIIMOHHBIE IpaBa (IIpaBo Ha CBOOOAY mepe-
JIBWKEHUSA W T.I.). Peabunuranus mpeanoniaraeT npu3HaHWE HE3aKOHHBIM
MpeIIIeCTBYIOIINE OTpaHUYEHUS TpaB U CBOOOJ peadMIUTHPYEMOTro, B TO
BpeMs KaK JIOMOJIHUTEIbHBIE TIPOU3BOJICTBA TAKOM OIEHKU HE TPEOYIOT.

YuuThIBas BBIIEU3I0KEHHOE, OBUIO OBl JIOTHYHBIM HCKIIIOYUTH peabu-
JTUTAIMOHHOE MPon3BoACTBO U3 1. 47 YIIK PO.

ConeprkaHne TpoIecCyabHOM IeATeNhHOCTH Ha CyJeOHBIX dTanax pea-
OMIIMTAIIMOHHOTO TPOM3BOJICTBA HE OTIMYAETCS OT COOTBETCTBYIOLIETO 3Ta-
Ta JIOTOJHUTENBHOTO MTPOU3BOACTBA. EMWHCTBEHHBIM UCKIIOYEHUEM SIBIISIET-
csa pernamentanus B YIIK P® nocynmeOHoro stama, a Takke OmpeeeHre
YCJIOBHMIA M OCHOBaHWI BO3HMKHOBEHHS PeaOMIIMTAIMOHHOTO MPOW3BOJICTBA
(ct.cT. 133-138 VIIK PD).

CoriacHO JAeWCTBYIOIIEMY 3aKOHONATEIhCTBY, pPEaOMINTUPOBAHHEIMH,
TOJIyYMBIINNA KOMUU TPUTOBOPA, OMPECIICHUs, TTOCTAaHOBJICHUS Cyla WK
MIOCTaHOBJIEHHE MPOKypopa, clieAoBaTens, J03HaBaTelNlsl U U3BELICHHE O IOo-
psiKe BO3MEIIEHHS Bpea, B TeueHHe 00IIero cpoka UCKOBOH JaBHOCTH, YC-
taHoBjeHHoro cT. 196 'K P® (3 rona), BpaBe oOpaTUTHCS B Cy[ WU B Op-
raH TpeJBapUTEIILHOTO pAacCieIOBaHUsl ¢ TpeOOBaHMEM O BO3MEIECHUH
yiiep6a. Eciiu yromoBHoe ienio mpekpameHo Wik MpUTroBOp U3MEHEH BHIIle-
CTOSIINM CYJIOM, TO TpeOOBaHKMe O BO3MEIICHUH Bpeja HAMpaBIsIeTcs B CY/I,
IIOCTaHOBUBLINIA IPUTOBOP.

He nosmHee omHOro Mecsia co IHS MOCTYIUICHUS TpeOOBaHMS O BO3Me-
IIEHUH BpeJia Cy/bs, IPOKYPOp, CIEA0BaTENh WM JO3HABATENb OMpPEIesIeT
€ro pa3Mep U BBIHOCUT MOCTAHOBJICHHE O TIPOM3BOJICTBE BHITLIAT B BO3MEIIIe-
HUE 3TOTO Bpeaa.

HezaBucuMo OT opraHa, BBIHECIIErO IMOCTAHOBJIEHHE O TPOU3BOJCTBE
BBITIJIAT B BO3MEIIEHUE UMYIIIECTBEHHOTO Bpejia, TpeOOBaHNE O BO3MEIICHUH
MUMYIIECTBEHHOTO Bpella pa3peliaeTcs CyAbel B MOpsAIKe, MPeLyCMOTPEHHOM
cT. 399 VIIK P® no xonataiicTBy peaOUIMTHPOBAHHOTO.

B cynebGHOM 3acenaHum 3aciylInMBaeTcs XOAaTalCTBO peadMINTHUPOBAH-
HOTO, WICCTIeyOTCS TpeACTaBIeHHbIE MaTepHallbl, BBHICIYIINBAIOTCS OOBsC-
HEHUS JIMI, SBUBIIMXCS B CyleOHOe 3aceaHne, MHEHHE MPOKypopa, moce
Yero CyJibsSi BRIHOCHUT ITOCTAaHOBJIEHUE.

Kormus mocTaHoBIeHHsT Bpy4aeTcsl WM HampaBisgeTcsl peaOrIuTHPOBaH-
HOMY, a B CJIy4ae €ro CMepTH — HacleIHUKaM, OJM3KAM pPOJICTBEHHHKAM,
POJICTBEHHUKAM WM YOKIUBEHIIAM YMEPILETo peaObuIuTHPOBAHHOTO.
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2. 3aMeHa HaKa3aHUS B CJIy4ae 3J10CTHOI0 YKJIOHEHMS
OT ero oTOLIBAHMSA

[Tynkt 2 4. 1 ct. 397 VIIK PO ycraHaBiauBaeT, 4YTO CyJ pacCMaTpUBAaeT
BOTPOCH! 3aMEHbl HAKa3aHUs B CIIyuyae 3JI0CTHOTO YKJIOHEHUS OT €ro OTObI-
BaHUS:

a) 1mrpada— B COOTBETCTBHH CO CT. 46 YK P®D;

0) 00s3aTeNbHBIX pabOT — B COOTBETCTBHH €O CT. 49 YK P®;

B) HCHPaBHUTENBHBIX PadOT — B COOTBETCTBUH cO CT. 50 YK Pd;

I') OrpaHWYeHHs CBOOOJBI — B COOTBETCTBHH O CT. 51 YK PD.

YacTts 5 c1. 46 YK P® ycranaBnuBaer, 4To B Ciiy4ae 3J0OCTHOTO yKJIOHE-
HUS OT ymjaTel wrpada, Ha3HAYEHHOTO B KayecTBE OCHOBHOTO HaKa3zaHUS,
OH 3aMEHsETCs B Mpelesax CaHKIMU, MPeAyCMOTPEHHOW COOTBETCTBYIOIICH
cratbeit OcobenHoit yactu YK PO.

K npumepy, ecam nutio, ocyxkaeHHoe 1o 4. 1 ¢t. 330 YK PO k mtpady B
pasmepe 60 000 py06., 3I0CTHO YKJIOHHIOCH OT €ro yIUIaThl, TO yYKa3aHHBIH
mTpad 1Mo YCMOTPEHHIO Cylla MOXKET OBITh 3aMEHEeH Ha WCIPABUTENbHBIE pa-
OOTBI Ha CPOK OT OJHOIO Trojia A0 JIBYX JIeT, MO0 apecTOM Ha CPOK OT Tpex
JI0 IECTH MECSIIEB.

Yacts 3 cr. 49 YK PO ycranaBnuBaert, 4To B ciiydae 3JI0OCTHOTO YKJIOHE-
HUS OCY)XKICHHOTO OT OTOBIBAHHS O0S3aTENBHBIX Pa0dOT OHHM 3aMEHSIOTCS
OTpaHMYEHHEM CBOOOJBI, apeCTOM WM JHIIeHHEeM cBoOoabl. [Ipu 3ToM Bpe-
Ms, B TeYeHHE KOTOPOTO OCYKICHHBIM OTOBIBAI 00s3aTebHbIE Pa0OTHI, yUH-
TBIBAETCSI TIPU OMpPEHETCHNN CPOKa OTpaHWYCHUS CBOOOBI, apecTa WU JIU-
eHus cBOOOJBI U3 pacyeTa OJUH JieHb OTPaHWYeHUs CBOOOIBI, apecTa WiH
JUIIEHUS CBOOOIBI 32 BOCEMb YacOB 00s3aTeNbHBIX PadoT.

YacTts 4 c1. 50 YK P® onpegensier, 9To B ciaydae 3I0CTHOTO YKIOHEHWS
OT OTOBIBaHUSI HaKa3aHMA JMILIOM, OCYXXIEHHBIM K HUCIPaBUTENbHBIM pabdo-
Tam, CyJ MOXET 3aMEHHTh HEOTOBITOEC HaKa3aHWE OTPaHMYeHHEM CBOOOJIPI,
apecToM HIIH JINIIEHHEeM CBOOOIBI M3 pacueTa OAWH ICHb OTpaHUuSHHS CBO-
007bl 32 OIUH JI€Hb MCIPABUTEIBHBIX PadOT, OUH JIeHb apecTa 3a Ba JHA
UCTIPAaBUTENILHBIX pabOT WM OJUH JIeHb JIMIICHUSI CBOOOJIBI 32 TPH JIHS UC-
MPaBUTEIBHBIX PAOOT.

UacTts 3 cr. 53 YK P® ycranaBnuBaer, 4To B Ciiy4ae 3JJOCTHOTO yKJIOHE-
HUS OT OTOBIBAHWsI HaKa3aHMS JIMIIOM, OCYXKICHHBIM K OrpaHHUYEHHUIO CBOOO-
IIBI, OHO 3aMEHSETCS JHUIIeHWEM CBOOOABI Ha CPOK OTpaHWYEHHs CBOOOIHI,
HA3HAYEHHOTO TIPUTOBOPOM cyna. [Ipu 3ToM BpeMs OTOBITHS OTpaHWYCHIS
cBOOO/IbI 3aCUMTHIBAETCS B CPOK JIMILEHHUS CBOOOIBI M3 pacyeTa OAWH JCHb
JWIIeHUS cBOOOBI 32 OWH IEHb OTPAaHUYCHHUS CBOOOIBL.
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IIpu 3aMeHe ucpaBUTENBHBIX PabOT U OrpaHUYEHUs] CBOOOBI JIULIO, pa-
Hee OTOBIBABIlEE HAaKa3aHHE B MECTax JIMIICHHUs CBOOOJBI, HANpaBisieTcs B
KOJIOHHIO OOIIEro pekuMa, IOCKOIBKY B TAKHX CIydYasx JIUIIEHHE CBOOOJIBI
He SBJISIETCS] HOBBIM HaKa3aHUEM.

[Ipu paspemieHnH AaHHBIX AET CyX JOJDKEH YCTAaHOBUTH Haludue 00-
CTOSITETILCTB, CBUICTENLCTBYIOMNX O 3JIOCTHOCTH YKIOHEHHS OCYXIEHHOTO
OT OTOBIBaHMS Haka3aHwus. [Ipu pemeHnu Bompoca 0 HalpaBJICHUH OCYKICH-
HOTO JJIs JaJbHEeHIero oTOBIBAHMS HaKa3aHUSA B MecTa JIMIIEHHs CBOOOBI
CyI IDOIDKEH pacrojiaraTb CBEJCHUSMH O Mepax, IPHHAMAEMBIX YTOJOBHO-
WCTIOTHUTENEHON MHCIEKIMEH M0 00eCIIeYeHNI0 UCTIONHEHHS TIepBOHAYAIb-
HO HAa3HAYEHHOTO HaKa3aHUs, MPeIyNpeXJeHUs OCYXIEHHOro 00 OTBETCT-
BEHHOCTH 32 YKJIOHEHHE OT ero otObIBaHus. B atoit cBsa3u [lnenym Bepxos-
Horo Cyna P® B IlocranoBnenun ot 11 uroas 1999 r. Ne 40 «O mpakTtuke
Ha3HAYeHUs Cy[laMH YTOJOBHOIO HAaKa3aHUs» yKasaj, 4To, pelias BOIpPOC O
TOM, SIBJSIETCSI JIU 3JIOCTHBIM YKJIOHEHHE OT OTOBIBAaHMS HCIPaBHTEIbHBIX
paboT, HEOOXOAUMO MPOBEPSITH OOOCHOBAHHOCTh MPHUMEHEHMsI K OCYXIEH-
HOMY YTOJIOBHO-UCIOJHUTEIbHOM HMHCHEKIMEN MpeaynpexaeHuil, ykasaH-
HbIX B 4. 1 cT. 46 YUK P®, BbIACHATH NPUUMHBI IOBTOPHOI'O HapyLIEHUs
MOPSIIKA ¥ yCTIOBHI OTOBIBAaHMS HAaKa3aHWS IOCe OOBIBICHHUS OCYKACHHO-
My TIpeIyIpexXIeHHs B TUCEMEeHHON (opMe, a TakKe APyrHe oOCTOATEIbCT-
Ba, CBUJICTEIILCTBYIOIINE O HEXKENAHUN OCYXKAEHHOTO paboTaTh (IOsBICHHE
Ha paboTe B HETPE3BOM COCTOSIHWH, IPOTYJEI, YBOIFHEHHE C PadOTHI, HETO-
CTYIUICHHE Ha JPYTyIo paboTy B TeUeHHE MATHAIIATH THEH 0e3 yBaKHUTelb-
HBIX IPHYMH 1 T.I.)"",

[Inenym Taxxe ykasal, 4To B cooTBEeTCTBMHU C 4. 3 cT. 50 YK P B ciy-
Yae 3JI0CTHOTO YKIOHEHHS OT OTOBIBaHWS HCIPAaBUTENBHBIX PadOT Cyd MO-
JeT 3aMEHUTb HEOTOBIThI CPOK HCIPABUTENILHBIX PAOOT JMIIEHUEM CBOOO-
IBl (M3 pacyeTa OIUH AEHb JUIIEHUS] CBOOOABI 332 TPH AHS HCIPABUTEIbHBIX
paboT) u B TOM ciiydae, Koraa caHkuus ctatbi OcoOeHHOM yactn YK PO
IpeyCMaTpUBaeT MEHBIIUM CPOK JIMIIEHUs CBOOOABL, YeM TOT, Ha KOTOPBIii
eMy OBUIM 3aMEHEHBI HMCIIpaBUTEIbHBIE Pa0OOTHI, OO BOOOIIEe HE Tpemy-
CMaTpHBaeT JHIIEHNE CBOOOIEI.

58 O mpakTiKe HA3HAYEHMS Cy[AMH YrOJIOBHOTO Hakasamms: IloctaHosnenne Ilnemyma
Bepxosnoro Cyna P® ot 11.06.1999 r. Ne 40 // Koncynbrant [lntoc [DnekTpoHHBIH pe-
cypc]: CnpaBouHas nmpaBoBas cuctema. — Bepcust [Ipod, cereBast. — DnekTpoH. aaH. — M.:
AO Koncynbrant [Tnroc, 1992 — . — Pexxum noctymna: Kommetotep. cets Hayd. 6-xu Towm.
roc. yH-Ta, CBOOO/IHBIMH.
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Ha mpakTuke 3a4acTy:0 BO3HMKAeT BOIPOC O BOZMOXKHOCTH 3aMEHBI Ha-
Ka3aHUs B BUJIE MCIIPABUTEIBHBIX (0053aTeNbHBIX) paboT B OTHOIICHUU He-
COBEpILEHHOJIETHEIO OCY>KIEHHOI'0, COBEPLIMBILEIO B BO3pAcTe IO LIECTHa-
JLIaTH JIeT MpecTyIuleHHe HeOONbIION min cpeHell TSXKeCTH, B Cilydae 3J10-
CTHOro ykjoHeHus. IIpencrasnsieTcs, 4To B 3TOM Cilydae HOPMSBI 4. 6 cT. 88
YK P®, 3anpemiaromye HazHa4YaTh TAKOMY OCYXKICHHOMY JIMILIEHHE CBOOO-
Ibl, IPUMEHATHCA HEe MOTYT. B JaHHON cUTyaluM NPUMEHEHHIO MOJJIekaT
HopMblI 4. 4 c1. 50 YK PO, ycranaBiuBaromye, 4To B Cllydae 3JI0CTHOIO YK-
JIOHEHUS OT OTOBIBAHMS HaKa3aHUS JIMLIOM, OCYXICHHBIM K UCTIPaBUTEIHHBIM
(oOs3aTenbHBIM) paboTaM, CyJl MOXKET 3aMEHUTh HEOTOBITYIO YacTh HaKaza-
HUS OTPaHUYEHHUEM CBOOOIbI, ApECTOM WIIM JIHLIeHHeM cBOOObL. [TocKoIbKY
3aKOH HE YCTaHaBJIMBAaeT O0COObIe MpaBuiia 3aMEHBl HaKa3aHHUs B OTHOLICHUH
HECOBEpPILIECHHOJETHUX OCY)XKIEHHbIX, a TaKKe, yUUTbIBas, YTO HaKa3aHUS B
BUJIE OTPaHUYEHHs CBOOOMBI M apecTa B HACTOsIIEe BpeMsi He Ha3HAuaroTCs,
B OTHOIICHUU TaKMX HECOBEPUICHHOJIETHUX OCYXJICHHBIX HEOOXOIMMO MpH-
MEHSITh JIUIIEHHE CBOOOIBL.

Jena o 3aMeHe Haka3aHUs B CIydae 3JI0CTHOIO YKIOHEHUs OT €ro oTObI-
BaHUS PacCMATPUBAIOTCS 1O MPEJCTABICHUIO OpTraHa WM yUpeKJAeHUs, UC-
MOJIHAIOLIEr0 HaKa3aHMsA, KaK MPaBUIIO, C Y4aCTHEM OCYXAeHHoro. Vckito-
YeHHEeM ABISAIOTCS CIIyyau, KOTJa OCYXACHHBIA CKPBIBAETCS WM YKIOHSAETCA
OT SBKH B CYJ, U 3TH 00CTOSTEIHCTBA MOATBEPKIAIOTCS COOTBETCTBYIOIIMMHU
marepuanamu. Yacts 4 ct. 46 YUK PO ycTaHaBnmuBaeTt, 4TO CKPBIBIIUICS C
MeCTa JKUTENIbCTBA OCYXKACHHBIH, MECTOHAXOXKIEHUE KOTOPOro HEM3BECTHO,
OOBSBIIIETCS B PO3BICK U MOXET OBITh 3ajiepaH Ha cpok 1o 48 vacos. [[an-
HBIH CPOK MOXET OBITh MPOJIeH cyaoM 10 30 CyTOK.

3. U3MeHeHue BUAA HCTIPABUTEILHOI0 yUpesKIeHHUs1, HA3HAYEHHOI0
10 MPUrOBOPY CyJa OCYKACHHOMY K JIMIIEHUI0 CBOOOIbI

[Tynkr 3 4. 1 ct. 397 VIIK PO ycraHaBAWBaeT, YTO CyJ, pacCMaTpPUBAET
BOIIPOCHI U3MEHEHUS BUJIa UCTIPABUTEIBHOTO YUPEKIEHHS, HA3HAUEHHOT'O 110
MIPUTOBOPY CyHa OCYKICHHOMY K JIMIIEHHIO CBOOOIBI B COOTBETCTBHH CO
cT.cT. 78 u 140 YUK PO.

B 3aBucMMOCTH OT MOBENEHUS M OTHOIIEHUS K TPYLy OCYKIEHHOTO B
MECTax JIMIICHUsI CBOOOIBI MO0 JOCTHKEHUEM HECOBEPIICHHOJETHUM OCY-
XKJEeHHBIM 18-JeTHEro Bo3pacTa cyj paspellaeT BOINpPOCH AajlbHeHIero or-
ObIBaHUS HaKa3aHWA B BUJE JHILIEHHsS CBOOOMBI MyTeM MEpeBOjAa U3 OHOTO
UCTIPaBUTENILHOTO YUPEXICHUS B JPyroe ¢ MeHee WM 0ojiee CTPOTUM pe-
HKUMOM.
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[Ipu pewieHnn Bompoca o MepeBoie OCYXKIACHHOTO U3 TIOPbMBI B UCIIpa-
BUTENILHYIO KOJIOHWIO, W3 WCIPaBUTENILHOW KOJOHMHM OOIIET0 W CTPOroro
PEKUMOB B KOJIOHHIO-TIOCETICHUE CYAbs 00s3aH yCTaHOBUTH Cleaylomme 00-
CTOATENBCTBA: @) OTOBLI JIU OCY>KACHHBI MUHUMAaIbHO HEOOXOAUMBINA CPOK
JUIIEHUs] CBOOO L, 0) He 3ampeniaeTr 1 3aKOH MepeBOJl TAKOTO OCYKISHHO-
Tr0; B) 00CTOSTENBCTBA, XapaKTePU3YIOLIHE INIHOCTD OCYKIEHHOTO.

UYacts 2 ct. 78 YUK P® ycraHaBAMBaET, 4TO MOJOKUTENHHO XapaKTepH-
3yIOIIHMecs OCYKJIeHHbIE MOTYT OBITh MepeBelleHbl 1Jis AalbHEeHIero oTobl-
BaHUs HaKa3aHUs:

a)

6)

U3 TIOPEMBI B WICIIPAaBHUTEIHHYIO KOJOHUIO — MO OTOBITHH OCYXKIEH-
HBIMU B TIOPbME HE MEHEE IOJIOBUHBI CPOKA, HA3HAYEHHOIO 110 IpH-
rOBOpY Cy[1a;

U3 UCIIPABHUTENIHFHON KOJOHMH 0COOOTO pPeXrMa B UCIPABUTEIBHYIO
KOJIOHUIO CTPOrOro pexuMa — 10 OTOBITUN OCYXKJCHHBIMU B UCIIPa-
BUTEJHHOW KOJOHMH 0COOOro pexnuma He MeHee TOJNOBHHBEI CPOKa,
Ha3HA4YEeHHOTO0 10 IPUTOBOPY CyIa;

U3 WCHPABUTEIbHBIX KOJIOHUI OOIIero pexumMa B KOJOHMIO-
HOCeNIeHNe — 0 OTOBITUH OCY)KJEHHBIMH, HAXOAIMUMHUCS B 00Jer-
YEHHBIX YCIIOBHUSX COJEpXaHMsA, HE MEHee OJHOW YeTBEpPTH CpoKa
HaKa3aHusi;

U3 MCIPaBUTEIbHBIX KOJIOHMHM CTPOrOro pexuma B KOJOHHUIO-
TOCeNIeHNe — TI0 OTOBITHM OCYXXIEHHBIMH HE MEHee OIHOM TpeTh
CpOKa HaKa3zaHUs; OCYXXIECHHBIMH, PaHEe YCIOBHO-IOCPOYHO OCBO-
60K JaBIIMMUCS OT OTOBIBAHMS JIMIIEHHSI CBOOOJBI U COBEPLIMBIIN-
MH HOBBIC NPECTYIJICHUS B NEPUO]] OCTaBIIeHCs HEOTOBITOW YacTH
HaKa3aHWs, — [0 OTOBITHH HE MeHee TIOJOBHHEI CpOKa HaKa3aHWs, a
OCYKIECHHBIMH 32 COBEpLIEHHE 0C000 TSHKKMX NPEeCTyMJIeHUuil — 1o
OTOBITHH HE MEHee BYX TpeTel CpoKa Haka3aHus.

He moanexat nepeBoay B KOJIOHUIO-TIOCENIEHUE:

a)
6)

OCYXKJEHHBIC TTPH 0CO00 OMACHOM PEIUANBE MPECTYTUICHUH];
OCYXXJIEHHBIE K TMO)KM3HEHHOMY JIMIIEHHIO CBOOONBI B ClIydae 3ame-
HBI 3TOTO BUJA HaKa3aHWs B MOPSAKE MOMUIOBAHUSA JINIIEHHEM CBO-
00161 Ha OTIPE/IEICHHBIN CPOK;

OCYXIIEHHBIE, KOTOPbIM CMEPTHAasi Ka3Hb B TOPSJKE MOMHJIOBAHUS
3aMeHeHa JUIIeHHnEeM CBOOO/IbI;

OCY)XKJIeHHBIE, He TpOIIEIe 00s3aTeIbHOTO JICUeHUs, a TaKkKe
TpeOyloIye CrenruaabHOro JICYSHUS! B MEIUIIUHCKUX YUPEKIACHUIX
3aKpBITOTO THIIA;
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Jl) OCYXJEHHble, He JaBllIMe COTacus B MUCbMEHHOH (opMe Ha mepe-
BO/J] B KOJIOHUIO-TIOCEJICHHE.

Ocy’KIeHHbIE, ABIIAIONINECS 37I0CTHBIMU HapYIINUTEIIMH YCTaHOBJICHHO-

IO MopsiKa OTOBIBaHMS HaKa3aHWs, MOTYT OBITH TIepEBeIeHBI:

a) W3 KOJOHHUM-IIOCENCHNS B UCTIPABUTENBHYIO KOJOHHUIO, BUA KOTOPOH
OBLJI paHee OIpeliesieH CyJ0M;

0) W3 KOJOHMHU-TIOCETIeHN, B KOTOPYIO OHM OBIIM HalpaBJIeHHI 110 IpH-
TOBOPY CYy/1a, B UCTIPABUTENIFHYIO KOJIOHHIO OOIIETo peKnumMa;

B) W3 HCIPABUTENBHBIX KOJOHHUH OOIIEro, CTPOTOTO U 0COOOTO PEeXHU-
MOB B TIOPEMY Ha CPOK He CBBIIIE TPeX JIeT ¢ OTOBIBAHWEM OCTaBIIIe-
rocsi CpoKa Haka3aHUs B MCIPAaBUTEIbHOM KOJOHMM TOTO BUAA pe-
KHMMa, OTKyJa OHM ObUIM HampaBieHbl B TIOpbMY. OCyXXICHHBIE K
NOKN3HEHHOMY JIMIIEHUIO CBOOOMBI, OCYXIEHHBIE, KOTOPBIM CMepT-
Has Ka3Hb B MOPsIIKe MOMMJIOBAHUS 3aMEHeHa MMOXXM3HEHHBIM JIHIIIe-
HHEM CBOOOJIbI, a TAKKe OCYKICHHBIE )KEHIMHBI EPEBOY B TIOPb-
My HE MoJIeKar.

ITpn ycraHOBIEHNMH (haKTa 3JIOCTHOTO HApyLIEHWs IMOpPsIKa OTOBIBAHUS
HaKazaHWsi B CyJeOHOM 3acelaHud HOJDKHBI OBITh TLIATEJBHO IIPOBEPEHHI
MaTepuabl, IpeICTaBlIeHHbIE MPEICTaBUTEeNIeM HCIPaBUTEIBHOTO YUpexKe-
HUSL, BKJIFOUasi 000CHOBAaHHOCTh HAJIOXKEHHS B3BICKAHHI.

Cornacho cr. 116 YUK P®, 310cTHBIM HapyLIEeHHEM OCYXIEHHBIMU K
JWIIEHUIO CBOOOBI YCTAaHOBIEHHOTO MOPAAKA OTOBIBAaHWS HAKa3aHUS SIBIIS-
I0TCA: yNOTpeOJeHne CIUPTHBIX HAMMTKOB JINOO HAapKOTHYECKHX CPENCTB
WM TICUXOTPOIIHBIX BEILIECTB; MEJIKOE XYJINTaHCTBO; YTpo3a, HEMOBHHOBEHHE
NpPeCTaBUTENISIM aJIMUHUCTPAIIMN WCIIPABUTENBHOTO YUPSKACHHUS WM HMX
OCKOpOJIleHHe TIpH OTCYTCTBMM NPH3HAKOB IPECTYIUIEHHS; W3TOTOBJIEHHE,
XpaHEeHUe UM Nepefada 3alpelleHHbIX IPEeIMETOB; YKIOHEHHEe OT UCIIONHe-
HUS IPUHYJUTEIBHBIX Mep MEAMIMHCKOTO XapaKTepa WK OT 0053aTeIbHOTo
Je4YeHNs, Ha3HAaY€HHOTO CyJOM WM pEIleHHeM MEAWIWHCKOM KOMHCCHY;
opraHu3anus 3a0acTOBOK WJIM WHBIX T'PYIIIOBBIX HETIOBMHOBEHHWH, a PaBHO
aKTHBHOE yYacTHe B HUX; MYKeJI0)KECTBO, JIECOMSIHCTBO; OPraHU3alus TpyTi-
MIIPOBOK OCY’KACHHBIX, HANpPaBICHHBIX HAa COBEPILIEHHE yKa3aHHBIX B Ha-
CTOsIIIIeH CTaTbe MpaBOHAPYIIEHHH, a paBHO aKTHBHOE ydJacTHe B HUX; OTKa3
OT paboThI WK NpeKpaleHne paboThl 6e3 yBaKUTEIbHBIX IPUYKH.

Ocy’KIeHHBI!, COBEPIINBINNN BHIII€yKa3aHHBIC HAPYIIEHHUs, TPU3HACTCS
3JI0CTHBIM HapyIIUTENIeM YCTaHOBIEHHOTO IOPsIKa OTOBIBAaHMSA HaKa3aHUA
TIPY YCJIOBUM Ha3Ha4YeHWs eMy B3bICKAaHHS B BHJe: BOABOPEHUS B IITpadHOM
M30JIATOD; MIepeBoia B MOMEIEHHe KaMepPHOTO THIA; 3aKII0YeHHS B OJJMHOY-
HYIO KaMepy WA ANCUUIUIMHAPHBIA H30JIATOP.
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31M0CTHBIM MOXET OBbITh MPU3HAHO TAKXKE COBEPILEHHE B T€UEHHE OJHOTO
roga MOBTOPHOT'O HAapyUICHWUsS YCTAaHOBJICHHOI'O IOPSAAKa OT6I)IBaHI/I$I HakKa3a-
HIIS, €CIM 32 Ka)KJ0e U3 ITUX HAapYLICHUH OCYKICHHBIN OBLT MOABEPTHYT B3bI-
CKaHMIO B BUJIE BOJIBOPEHHA B IITPAPHOIN WM IUCHUIUTMHAPHBIN U30JISATOP.

OcCyXIeHHBI MpPU3HAETCSA 3JO0CTHBIM HapyLIUTENEM YCTaHOBJIEHHOI'O
MopsiKa OTOBIBAHMS HaKazaHWs ITOCTAHOBICHWEM HadYalbHUKA HCIIPaBHU-
TEJIBHOTO YUPEXKJIEHU 110 NpeACTaBICHNUI0 aIMUHUCTPALUU UCIIPABUTEIbHO-
o y4pexxJaAeHusA OJHOBPEMEHHO C HAJIOKECHUEM B3bICKaHU.

BepxoBusiii Cyn P® B IlocranoBnenum ot 11 ampens 2000 r. Ne 14
«O mpakTHKe Ha3HaYeHHs CyJlaMH BHUIIOB MCIIPABUTEIbHBIX YUPEKICHUN» B
. 10 pa3bsicHWI, YTO MpH pelieHnu Bompoca B mopsiake ct. 78 YK P® o ne-
peBOA€ OCYXXACHHOI'0 M3 THOPbMbI B UCIIPABUTEJIbHYIO KOJIOHHUIO IJIA Oajib-
HeWIero oTOBIBAHMS JIUIICHHUS CBOOOMABI MEPUO]], B TEUSHHE KOTOPOTO OCY-
JKACHHBIN coieprkasics B CIEACTBEHHOM H30JATOpE, 3aCUMTHIBAETCS B HA3HA-
YEeHHBI MPUTOBOPOM CPOK TIOPEMHOTO 3AKIIOYCHHS

Cornacho ct. 140 YUK P®, orpunarensHo xapakTepus3yooImuecs ocyx-
JIEHHBIE K JIMIIEHUIO CBOOOBI, JOCTUTIIME Bo3pacTa 18 JeT, mepeBoasTCs
JJIA z[aanei/'lmero OT6I)IBaHI/I$[ HaKa3aHMUsI W3 BOCIIMTATEILHON KOJIOHHUM B
M30JIMPOBAaHHBIA YYacTOK BOCIUTATENIHHOW KOJIOHWH, (YHKIMOHHUPYIOUTHMA
KaK MCIpaBUTENbHAS KOJOHUS OOIIETo pesKuMa, TIPU ero HaJHIWY WIA B HC-
IPaBUTEIBHYIO KOJIOHUIO OOIIET0 pexuMa.

Bepxosubiii Cyn P® ykazan, uto, pemias BOIpOC O IeJieco00pa3HOCTH
MepeBoJia M3 BOCIIUTATEIHHON KOJOHUN B UCTIPABUTENHFHYIO KOJIOHUIO 00IIIe-
r0 peXrMa OCYKII€HHOT0, JOCTUTIeT0 BO3pacTa BOCEMHAALATH JIET U OTPH-
[aTeIbHO XapaKTepU3YIOUIerocs, Cyay CleAyeT YYUTHIBaTh JAAaHHBIE O €ro
MOBEZICHUH BO BpeMsI OTOBIBAaHWS HAKa3aHUS B BOCIHUTATEIHHON KOJOHHU M
€ro BIMSHHH Ha COJEPIKALIMXCS B ITOH KOJIOHHA HECOBEPIICHHONCTHHIX .

Bce ocyxnennele, nocturmime Bo3pacta 21 roaa, nepeBoaATcs IS
JanbHeWIIero oTObBaHMsI HAKA3aHUS M3 BOCIIUTATENEHON KOJOHHUH OO0 W3
M30JIMPOBAHHOTO Y4YacTKa BOCIMTATENIbHOW KOJIOHHWH, (YHKLUHMOHUPYIOLIETO
KaK WCIpaBUTeNbHAs KOJOHUS OOIIero pexuma, B MCIPABUTEIBHYIO KOJIO-
HUIO OOIIEro pexrMa 0 MOCTAHOBICHMIO HaYaJbHMUKA BOCIIUTATENHFHON KO-
JIOHUU.

0 NPaKTUKE Ha3HA4YEHUs CyJaMHU BUJIOB MCIpaBUTENbHBIX yupexaeHuil: [loctaHoBne-
nueM Ilnenyma BepxoBnoro Cyna P® ot 11.04.2000 r. Ne 14 // Koncynstant [lmroc
[Dnexrponnslit pecypc]: CrnpaBouHas mpaBoBas cuctema. — Bepeus [lpod, cereBas. —
OnektpoH. AaH. — M.: AO Kouncynbrant Ilmtoc, 1992 — . — Pexxum noctyna: Komnstotep.
ceTb Hay4. 6-xu Tom. roc. yH-Ta, cBOOOIHBIH.

7 Tam xe.
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Cornacao 1. 5 4.1 ct. 399 YIIK P®, Bonpoc 00 M3MEHEHUH BHUIa HCIIpa-
BUTEJIBHOT'O YUPEKACHHUA IMYTEM NEPEBOJAa U3 OAHOT'O YUPEIKACHUA B APYTOC
C MeHee WM 0oJiee CTPOTUM PEKMMOM pPeIIaeTcs Mo MPeICTABICHIIO HCIpa-
BUTEJIBHOTO YUpexJeHus. B npenctaBieHun 10MKHBI ObITh yKa3aHbl JaHHbIE
0 CYAMMOCTSIX OCY)KIIEHHOTO, HA3HAYEHHOM M OTOBITOM CPOKax Haka3aHWs,
MTOBEJICHUH BO BpeMs OTOBIBAHMS HaKa3aHWs, MOTHBEI M OCHOBaHUS IePEBO-
na. K mpexacraBieHuio npuiaraercs JUYHOE AeN0 OCYXKIEHHOro. Bmecrte ¢
TE€M, YYUTBIBAA, UYTO USMCHEHUE BUA UCIIPABUTEIILHOTO YUPCIKACHUA IYTEM
NepeBoa U3 OJHOI0 YUPEKIEHU B IPYroe ¢ MEHee CTPOrMM PeXXMMOM pac-
CMaTpUBaeTCd KakK YJIyYLEHHE IMOJIOKEHUS OCYKIEHHOro, KoHCTUTYLHOH-
Helii Cyn PO, pacmmputenbHO TOJKYS CBOE MOCTaHOBJIEHUE OT 26 HOAODA
2002 r. Ne 16-I1, pa3bsicHui, 4TO HOpMa, coaepskamiasics B m. 5 4.1 cr. 399
VIIK P®, He npensTcTByeT oOpalieHHI0 OCYXIeHHOro (ero agBokara u 3a-
KOHHOT'O MPeJICTaBUTENs) B CYyJ C X0JaTaiicTBOM 00 M3MEHEHWH BHUJA UCTIpa-
BUTEJILHOTO yqpemneﬁmﬂ. B nocnennem ciydyae xonataiicTBO OCYKJI€HHO-
ro nojaercs yepe3 aiMUHUCTPALUIO UCIIPABUTENIBHOTO YUPEKACHNUS.

4. YCJI0BHO-10CPO4YHOE 0CBOOOKAeHNe OT 0TObIBAHUSA HAKA3AHUS
M 0TMEHA YCJI0BHO-A0CPOYHOI0 0CBO0OOKAEHHA

ITysktel 4 u 4.1 4. 1 ct. 397 VIIK PO ycraHaBAMBaKT, YTO BOIMPOCHI
npenocTanieHus 1 oTMeHsl Y IO paspemarcs cyaom.

VY CIIOBHO-A0CPOYHOE OCBOOOXKCHHUE OT OTOBIBAHHS HaKa3aHHS MPOU3BO-
JIATCS TIPU HAJTMYMU OCHOBAHUM M YCJIOBUH, MPEAYCMOTPEHHBIX CT.CT. 79, 93
YK P® u MoXeT MpUMEHATHCS K JIMLAM, OCYXKACHHBIM K JIMIIEHUIO CBOOOIBI
WM COJCPKaHWIO B IWCIUIUIMHAPHOM YacTH, T.e. K OCYXICHHBIM, OTOBI-
BAIONIMM HaKa3aHUs, PeyCMaTPUBAIOIINE U3OJIAIHIO OT OOIIEeCTBa.

Bomnpoc 06 YJIO ot oTObiBaHMs Haka3aHHs B BHUIE JHUIIEHUS CBOOOJBI
paspemaetcs (eepantbHBIM CyJIOM 110 MECTy OTOBIBaHWs HaKa3aHWs Ha OC-
HOBaHHMH XOJaTalCTBa OCYXXICHHOT0. AHAJOTHYHBIM 00pa3oM paspernaeTcs
Bonpoc 06 YO ot oTObIBaHUS HaKa3aHUs B JUCUMIUIMHAPHOMN YacTu.

"' 06 oTkase B MPUHATHE K PACCMOTPEHHIO JKanoObl rpaxaanuua ['magkosa B.M. Ha Ha-
pylleHHe ero KOHCTUTYLUHMOHHBIX npaB 4. 3 cT. 175 YUK P® n n.m. 2 u 5 u. 1 cr. 399
VIIK P®: Onpenenenune KoncturyumonHoro Cyna P® ot 18.11.2004 r. Ne 363-0; Ilo
*anobe rpaxxaannHa Anuyrosa C.b. Ha HapylIeHHe ero KOHCTUTYMOHHBIX Mpas 1. 5 4. 1
cT. 399 VIIK P®: Onpenenenne Koncrutynuonnoro Cyna P® or 18.11.2004 r. Ne 364-O
// Koncynbrant [lmtoc [DnekTpoHHbIi pecypc]: CripaBouHas mpaBoBasi cucrema. — Bep-
cus [Ipod, cereBas. — DnekrpoH. naH. — M.: AO Koncynberanr [Imtoc, 1992 —. — Pexum
noctyna: Komnetotep. cetb Hay4. 6-xu ToM. roc. yH-Ta, CBOOOTHBIH.
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Cratesa 175 YUK P® ycraHaBiamBaeT, YTO OCYXKIEHHBIA, K KOTOPOMY
MoxeT ObITh mpuMeHeHo Y /IO, a Takke ero agBokat (3aKOHHBIN MpeJICTaBH-
TeJb) BIpaBe OOPaTUTHCSA B CYJl C COOTBETCTBYIOUINM XoaaTaiicTBoM. B Hem
JIOJKHBI COIEPKATHCS CBEJICHUS, CBUJETENbCTBYIOIINE O TOM, YTO JJIS AAJTb-
HeHIlero WCIpaBleHUs OCYXKJCHHBI He HYXXJaeTcsd B TOJHOM OTOBIBAHUW
Ha3HAYEHHOTO CYJOM HaKa3aHWs, IOCKOJIbKY B MEPHO OTOBIBAHUS Haka3a-
HUS OH YaCTUYHO WJIM TIOJHOCTHIO BO3MECTWJ MPUYMHEHHBIM ymepd wim
WHBIM 00pa3oM 3ariajauil BpeJ, MPUYMHEHHBIA B pe3ysibTaTe MPecTyIIeHUs,
packasiyicsi B COBEPILIEHHOM JESTHUH, a TaK)Ke MOTYT COJIEP)KAaThCsl MHBIE CBe-
JISHWSI, CBUJICTENILCTBYIONIHE 00 HMCIPABICHUM OCYKICHHOTO. X0IaTalCTBO
00 Y10 ocyXneHHBIN TOJIaeT Yyepe3 aIMUHUCTPALMIO YUPSIKIACHUS WU Op-
raHa, CIOJIHAIOIINX HaKa3aHue.

AnMUHVCTpanysl YUYpEKIeHUsI WM OpraHa, WCIIONHSIONINX HaKa3aHUe,
He mo3aHee 4yeM depe3 10 gHel mocie mojauM XojaTailcTBa OCY>KIEHHOTO
JIOJKHA HaMpaBHUTh B CyJ YKa3aHHOE XOJaTalCTBO BMECTE C XapaKTEpUCTHU-
KO Ha OCYJIEHHOTO.

Crnenyer Takxe momMHHUTh, yTo KoHctnTynmonHbli Cyn PO takxke npu-
3HAJI MTPaBO OCYKJAEHHOT0, HAXOMAIIETr0Csl B CIIEJICTBEHHOM M30JIITOpPE B CBSI-
3W C MPUBJEYECHNEM K YTOJIOBHOW OTBETCTBEHHOCTH IO APYTroMy JNemy, Ha
obparienwe B ¢y ¢ Mpoch00ii 0 cMsardennn HakazaHus myteM Y J1O ot panee
HA3HAYEHHOTO HaKasaHws ~. B sToM Cllydae OCYXKAEHHBbIM BIpaBe MOAAThH
COOTBETCTBYIOIIIEE XOJATAaWCTBO Yepe3 aJMHUHUCTPAINIO CIEICTBEHHOTO
M30JsITOpA.

Buecennsie 8 nexadps 2003 r. B YIIK P® u YUK P® uzmenenus nuimm-
JIM aIMUHUCTPALMIO UCTIPABUTENBHOIO YUPEXKACHUS MpaBa MHULIMUPOBAHUS
YTOJIOBHO-TIpOIlECCyanbHOM nesrenpHocTr o Y J[O. Takoii moaxom 3aK0HO-
JlaTensl BBI3bIBAa€T HACTOPOXKEHHOCTh. [Ipexkne Bcero, OH pacxoauTcs ¢ 00-
IIEMUPOBOM MOJZIENbIO TpoLiecCyanbHOM AedrensHocTy o Y 1O, mpenmnona-
ralomnieil 0JIMHaKOBBIE MPOIIECCYyaNbHBIE BO3MOXXHOCTH YYaCTHHKOB IPOU3-
BOJICTBA MO BO30YXXACHUIO MEpell CYIOM XOJaTalCTB O NpeAOCTaBICHUH

2 To geny o mpoBepKe KOHCTUTYIHOHHOCTH TONOKenuit ¢r. cr. 77.1, 77.2, wa. 1 u 10
ct. 175 YUK P® u cr. 363 YIIK PCOCP B cBs3u ¢ xanoboit rpaxaannHa A.A. Kusu-
moga: [Tocranosnenne Koncrutyumonnoro Cyaa P® ot 26.11.2002 r. Ne 16-IT; O6 oTka-
3e B IPUHATUM K PACCMOTPEHUIO JKao0bl rpaxkaaHiuHa Mouceesa B.M. Ha HapyieHue ero
KOHCTUTYLMOHHBIX TpaB 4. 9 ¢T. 16 m 4. 9 c1. 175 YUK P® n u. 1 ct. 399 VIIK P®: On-
penenenne KoncturyunonsHoro Cyma P® ot 15.07.2003 r. Ne 304-O // KoncynbTraHT
[Tmroc [Dnextponnsiii pecypce]: CripaBouHasi mpaBoBas cuctema. — Bepeus [Ipod, cete-
Bas. — OnektpoH. aaH. — M.: AO Kouncynpranr Ilmtoc, 1992 —. — Pexxum nocryna: Kom-
netoTep. ceth Hayd. 6-ku Tom. roc. yH-Ta, CBOOOIHBIIA.
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JOCPOUHOTrO OcBOOOXIeHHs. Kak mHokasblBaeT 3apyOeKHBIN OMBIT, B TeX
CTpaHax, I'Zle OCYXJIEHHBI MMEEeT IPaBO MHULMHMPOBAHUS IPOLECCyaIbHON
nestenbHOCTH 1o Y /IO, anMuHUCTpalys, KaK MPpaBuilo, COXpaHseT 3a co0oi
AQHAJIOTUYHYI0 BO3MOXHOCTH ~. BO-BTOPBIX, MUIlIEHHE aIMUHUCTPALIMU IIpaBa
WHUIMHAPOBATh YIOJOBHO-IIPOLECCYaNIbHYIO JesiTepHOCTh o Y /IO enBa nu
OTBEYaeT MHTEpecaM CaMUX OCYXICHHBIX. llpemocraBieHme mpaBa OCyX-
JICHHBIM 00paIlaThCsl HETOCPECTBEHHO B CyA Mo Bompocam Y IO mpuBerno k
PEe3KOMY MOBBIIIEHUIO KOJIMYECTBA XOJATalCTB, B TOM YHCIIE U HEOOOCHO-
BaHHBIX. B pe3ynpraTe moBbIIaeTcsi BEPOSATHOCTH BEIpAOATHIBAHUA Y CyHe
MPEIB3SATOTO OTHOIICHWS K TaKUM OOpamieHus M. B Takux yCIOBHAX BXOXK-
JeHre aIlMUHUCTPALK UCIIPABUTEIBHOTO YUPEKICHUS B Cy[ C MpeCTaBe-
HueMm 00 YJIO gocTtoiiHOTO, MO0 €€ MHEHHWIO, OCY)KJIEHHOTO CTIIa)KUBajo Obl
BO3MOXKHOE JIe()OPMUPOBAHHOE OTHOIICHUE CYIbH, UYTO, €CTECTBEHHO, TIOBHI-
cJI0 OBl IIAHCHI HA BEIHECEHUE OTBEYAIOLIEr0 MHTEpecaM OCYKJEHHOIO pe-
nreHus. B 3Toli cBs3m BpsAd JIM JIMIIEHUE aIMUHUCTPALMU IIpaBa WHUIIUHUPO-
BaTh YIOJOBHO-TIPOIECCYANBbHYIO AesTenbHOCTh Mo Y 1O sBnsercs mporpec-
CUBHOI Mepoil.

B xapakTepucTHKe OCYXIEHHOTO YKa3bIBAIOTCS TaHHBIE 00 ero rnoseje-
HUH, OTHOIIIEHWH K ydebe W TpyIy BO BpeMs OTOBIBaHWS Haka3aHHs, 00 OT-
HOIICHWH K COBEPUICHHOMY AESHUIO, a TaKKe 3aKII0UCHUE aJMUHUCTPALUN
UCTIPaBUTENBHOTO YUpexaeHus o nenecoodpaszHoctu YJO. Kak mpasuio,
3aKIIIOUEHNe TPEICTaBIIeT COOOH COTrNIaCOBAaHHOE MHEHHME KOMIIETEHTHBIX
JOJDKHOCTHBIX JIHILI, YTBEPXKAEHHOE HAYAIFHUKOM HCIPABUTEIBHOTO YUIPEK-
JeHns. OTHOBPEMEHHO C XapaKTEPUCTUKOM B CyJ HAaNpaBisieTCs IMYHOE Jie-
JI0 OCYXIEHHOTO.

Kpome toro, pu pemennu Bonpoca 00 YO yIUTHIBAIOTCS IMEIOIIHECS
B JieNie cBelleHUs] 00 M30paHHOM OCY)KIEHHBIM MECTE JKUTENbCTBA, HANUYNH
Y HETrOo CEMbU U HUHBIX POACTBECHHHUKOB, C KOTOPHIMU OH IIJIAHUPYET ITPOKU-
BaTh, BOBMOYKHOCTH €r0 JAJIbHEHIIEero TpyaoycTpoiicTBa. Bmecre ¢ Tem oT-
CYTCTBHE yKa3aHHBIX CBEJICHUI HE MOXKET CIy>KUTh OCHOBaHUEM JIsl OTKa3a
B npegoctasienun Y J10.

B IMocranosnenun Ilnenyma BepxoBHoro Cyma CCCP ot 19 okTs0ps
1971 1. Ne 9 «O cyneOHOI MpakTUKE yCIOBHO-IOCPOYHOTO OCBOOOXKICHHMS

K npumepy, YUK Ilonbiim Hapsgy ¢ OCyKOEHHBIM MPEAOCTABSAET MPaBO UHULMUPO-
BaHUs MpoleccyanbHoil aesTenbHocTd mo YJIO Takke HadanbHUKY HCIPABUTEIBHOTO
yupexxaenust (§ 2 cr. 161). Cm.: Koodekcwr [lonvwiu. YTOJIOBHBIN KOIEKC. YTOJOBHO-
MpOLIECCYANbHBIN KOJEKC. YTOIOBHO-UCTIONHUTENBHBIN KoJeKe (Bbimepxkkn). — M.: PRI,
1998. - C. 154.
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OCYXXICHHBIX OT HakKa3aHWs M 3aMeHbl HEOTOBITOM 4YacTH HakazaHUs Oolee
MATKHM» cylaM, paccMaTpuBaromuM fena o6 Y10, npu oTCyTCTBUH B Ma-
TepHagax HeOOXOMWMBIX JTaHHBIX M HEBO3MOXKHOCTH WX BOCIIOJIHEHUS B CY-
JIeOHOM 3ace/laHuM PEKOMEH0BAJIOCh BO3BpAIaTh 3TH MaTepUaibl YUPEK-
JIEHUIO, UCIIONHAIOIIEMY HaKa3aHHe, JUIsi COOTBETCTBYIOIIETO O(OPMIICHHS.
[Tomaraem, 4To B ciiydae HEY/IOBIETBOPUTEIBHOTO COCTABIEHUSI XapaKTEePH-
CTHUK Ha OCYXJICHHOTO WM TOATOTOBKM WHBIX MaTepHaliOB Cya M ceidac
BnpaBe BOSBpa[LIaTI) MaTepI/Ia.HbI JJIsA yCTpaHeHI/ISI y](a?)aHHI)IX HEOJOCTAaTKOB U
onpenensaTh HeOOXOMMBIE JIJIsl 3TOTO CPOKH. B MPOTHBHOM cilydae BBICOKA
BEpOSITHOCTH OTMEHBI PEIIeHUs Cyja Kak HE0OOCHOBAaHHOTO.

Yacte 1 c1. 79 YK P® ycranaBnuBaer, 4TO JMIIO, OTOBIBAIOIIEE COACP-
KaHWe B AMCUWIUIMHAPHOW BOMHCKOM YacTH WM JIUIIEHUE CBOOOIBI, TTOAJIe-
xut YJ1O, ecni cynom OyneT mpu3HAHO, YTO /IS CBOETO WCIPABIEHUS OHO
HE HYXaeTCs B IMOJTHOM OTOBIBAHWY HA3HAYEHHOTO CYJOM HakazaHws. AHa-
JIOTMYHYI0 HOpMy 3akpemieT 4. 1 cr. 93 VK P® B oTHOmeHun Hecosep-
HICHHOJIETHUX. TakuM 00pa3oM, 3aKOHOAATENb (POPMYIUPYET BO3MOXXHOCTD
V1O kak 3aKOHHBIA HHTEPEC OCYKIEHHOTO.

BepxosHbiit Cyn pa3psiCHWI, YTO B OCHOBY PELICHHI 00 OTKase B Ipe-
noctaBiaeHnd Y 1O He MOTYT OBITH TOJI0KEHBI MOTHBBI, HE YKa3aHHEIE B 3a-
KOHE, KaK-TO: MSITKOCTh Ha3HAYEHHOTO HaKa3aHWs, KPaTKOBPEMEHHOCTh Tpe-
6bIBaHI/I$[ B I/ICl'[paBI/ITCJ'[I)HOM y‘{pe)KlICHI/II/I, HCITOBBILIICHUEC OCy)K}leHHI:IM
CBOEro 00pa3oBaTEILHOIO YPOBHS BO BpeMsl OTObIBAHUS HAKa3aHUs, a TAaKXKe
TO, 9TO OCYXXJICHHBII B MECTaX 3aKJIIOYeHHs] HUYeM OCOOEHHBIM cels ¢ 1mo-
JIO)KUTETHLHOU CTOPOHBI HE npo;IBHn75 .

Pemenne o npenocrasienun Y /O J0KHO OTBEYaTh BceM TpeOOBaHU-
SIM, TIPEBSIBIIAEMBIM K CyIeOHBIM pElICHUSAM: OHO JOJDKHO OBITh OCHOBaHO
Ha 3aKOHe, 000CHOBAaHO U MOTHBHUPOBaHO. [Ipenocrasiss Y /O, cyabs oiHO-
BPEMEHHO BIpaBe OCBOOOJUTH OCYXKIACHHOTO OT JIOMOJIHUTEIHLHOIO Haka3a-
Hus. Ecim Bompoc 00 0cBOOOXKIEHUM OT JIOTIOJIHUTENILHOTO HaKa3aHWs He
ObLT pemeH npu npegoctaBiieHny YO, To OH MOXET OBITh PaCCMOTPEH HE
paHee 4eM uepe3 LIeCTh MecsEB co AHs npejcTaBieHus YO oT ocHOBHOro
HaKa3aHM

™ O cyne6HOll NPAaKTHKE YCIOBHO-I0CPOYHOTO OCBOGOX/ICHHS OCYXICHHBIX OT HaKa3a-
HHSl U 3aMEHBbl HEOTOBITOW 4yacTH HakasaHus Oonee msrkum: [loctaHoBnenue Ilnenyma
Bepxosnoro Cyna CCCP ot 19.10.1971 1. Ne 9 // CO0pHUK NMOCTaHOBIEHUH TIIEHYMOB
BepxoBarix CynoB CCCP u PCOCP (Poccwuiickoii ®Penepaiiin) Mo yroJOBHEIM JieJlaM. —
C.79.

> Cm.: BBC PCOCP. — 1965. — Ne 4. — C. 12; 1964. — Ne 11. — C. 11.

7 Tam xe. — 1990. — Ne 10. - C. 10.
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[Tpu nonoxuTenbHOM pelieHue Borpoca o npeaocrasieHuu Y 1O ocyx-
AC€HHOMY JOJIKHa 6I>ITI) pa3bsACHEHa CYUIHOCTbH 3TOM MEPLI U MOCJIEACTBUA
HapylIeHUs YCIIOBHHA A0CpodHOro ocBoboxneHus. Ilpumenss YO, cyn
BIIpaBe BO3JI0KUTh HAa OCYXJACHHOTO UCIIOIHEHUS JOMOJHUTEIbHBIX 00s3aH-
HOCTEeM, peaycMOTpeHHbIX 4. 5 c¢T. 73 YK PO, a uMeHHO: HE MEHSTh IOCTO-
SIHHOTO MeCTa KWUTEJbCTBA, PadOThI, yueObl 0e3 YBeJOMIICHHS CIeIHaN3H-
POBAHHOTO TOCYJApCTBEHHOTO OpraHa, He IMOCellaTh ONpeAeieHHble MecTa,
HpOﬁTH KypcC JICUC€HHs OT ajJIKOrojin3dMa, HapKOMaHHH, TOKCMKOMAaHWU WJIU
BEHEPUUYECKOTO 3a00NIeBaHMSA, OCYLIECTBIATE MATEPUANBHYIO IOIACPKKY
cembl. Cy MOXKET BO3JIOKUTH Ha JOCPOYHO OCBOOOKIEHHOTO MCIIOJHEHHE
U OpyTUX 005S3aHHOCTEH, CIOCOOCTBYIOMIUX €r0 OKOHYATEIbHOMY HCITpaBie-
Huto. K coxanenuto, popma MmocTaHOBIIEHUSI 00 YCIOBHO-IOCPOYHOM OCBO-
00XJIEHUM OT Haka3aHWs, 3akperisiemas B [Ipunoxkenun 58 ct. 477 YIIK
P®, He mpenycMaTprBaeT BO3J0KEHHS Ha OCBOOOKIAEMOTO NOIMOJHUTENb-
HBIX 00s3aHHOCTEeH. B 3TOMN CBA3M MpeacTaBiseTcs 1eaeco00pa3sHbIM BHECTH
COOTBETCTBYIOIME U3MEHEHUS.

CornacHo 4. 10 ct. 175 YUK P®, ecnu cyaps oTKazand B MpeaocTaBJe-
HuM Y]J1O, TO MOBTOPHOE PaccCMOTPEHHE BOIIPOCAa BO3MOXKHO TOJIBKO 4epes
mecth MecsleB. B cimydae otkaza B Y/IO ocyxIeHHOMY, OTOBIBarOIIeMy
MOXKM3HEHHOE JIMIIEHNE CBOOOJBI, MOBTOPHOE OOpAIleHNe ¢ XOJaTaliCTBOM
BO3MOXHO HE€ paHE€€ YeM 110 MCTCYCHHU TPEX JIET CO AHA NMPUHATUA CYIOM
perrenus 06 otkaze. Yacts 12 cr. 175 YUK P® ycraHaBnuBaer, 4To yCJIOB-
HO-JJOCPOYHO OCBOOOXKJEHHbIE, €ClIi OHM ObUIM HampaBieHbl B HCIpPaBU-
TEeNbHBIE YUPEXKIEHUs B CIOydasx, NPeayCMOTPEHHBIX 3aKOHOM, MOTYT BHOBb
oOpamatbes ¢ xonataiicteoM 06 Y/JIO He paHee 4eM MO UCTEUEHHH OJTHOTO
rojia co 1Hs BeIHECeHUs omnpeneseHus o6 otmene Y JO.

Yacte 11 c1. 175 YUK P® ycTaHaBIMBaeT, 4TO OTKA3 CyJa B MPeJOCTaB-
neann YJ1O He NPENATCTBYET BHECEHUIO B CyJ OOpallleHHs O 3aMeHe HeoT-
OBITOI YacTH HaKa3aHWs Ooliee MATKAM BHIOM HaKa3aHIS.

Pewenne o mpenocTaBieHNH WM OTKa3e B mpenoctaBieHnn Y 1O MoxeT
OBITh 00AJIOBAaHO B KacCAIlMIOHHOM WM HaJ30pHOM mopsake. He uckimodyeH
MIEPECMOTP ITOTO PEUICHHUS TAK)Ke BBUIY HOBBIX M BHOBb OTKPBIBIIUXCS 00-
CTOATENbCTB.

Pemenue o npenocraBineHuy UM oTkKase B npefocrasieHun Y IO BeTy-
MaeT B 3aKOHHYIO CHJIy B O0IIeM HOpsake, T.e. mo uctedennu 10 cyrok. Ta-
KOe [IOJIO)KEHHE BBITEKAeT U3 CHCTEMHOIO TOJIKOBAHMS YTOJOBHO-
MPOLIECCYANbHBIX M YTOJIOBHO-MCIIOJHUTENBHBIX HOPM. Bo-mepBbiX, mo-
CKOJIBKY YTOJIOBHO-IIpOLIECCyallbHBIA 3aKOH CIeLHajlbHO HE OroBapHBaeT
TOPSIIOK BCTYIUICHUS PENIeHU, MPUHSTHIX B mopsiake ra. 47 YIIK PO, B
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3aKOHHYIO CHJIy, Ha HUX PAaclpoCTpaHSOTCs obiue npaBuiia. Bo-BTophIx,
HeMeJJICHHOE BCTYIIJICHHE B 3aKOHHYIO cuity petieHust o0 Y /1O o3Havano Ob
HEBO3MOYKHOCTh €r0 MCIOJHEHUS IPU MEepecMOTpe B KaCCallUOHHOM MOps-
Ke, 0COOEHHO B Cllyyae MpeAoCTaBlIEHUs TOCPOYHOro 0cBOOOXIeHus. B Ta-
KOM CHUTyalMu BO3HUKIHU OBl CJIOXHOCTH C BOJIBOPEHHEM OCYXKICHHOTO B
MecTa JIMIIEHUS CBOOOIBI, TOCKONBKY B 3TOM CIIydae HEBO3MOXKHO JIUIIUTH
0CBOOOX/IEHHOE JTUIIO CBOOO/BI Ha OCHOBAHWHU ONpPEAENeHHUs WU PeLIeHUs
KacCallMOHHOW MHCTAHLMM, a MPUMEHSTh NMPOU3BOACTBO Mo oTMmeHe YO
HEBO3MOKHO B CHJIy OTCYTCTBHUSI COOTBETCTBYIOLIMX OCHOBaHUM. B-TpeTbux,
ct. 7 YUK P® ycTaHaBnuBaeT, 4TO OCHOBAaHUSMH UCIIOTHEHUS HAKa3aHUN U
MpUMEHEHUs] MHBIX Mep YToJIOBHO-NPABOBOro XapakTepa (B Tom yucie YJO)
SBJISIIOTCS JIUIb 6CIMYRUGUIUE 8 3AKOHHYIO CUTY TIPUTOBOP, OIIPEeTICHUE W
noctaHoBneHue cyaa (kypcuB Haml. — O.B.). Takum o0Opa3om, yTrOJOBHO-
WCIIOJTHUTENbHBIN 3aKOH 3aKperuiseT ollee MpaBWJIO BCTYIUICHHS B 3aKOH-
HYIO CHITy CyIeOHBIX PEIlIeHH, KaCAOIIUXCsI Y)1077.

ITynkrt 4.1 4. 1 c1. 397 VIIK P® u 4. 7 ct. 79 YK P® ycranaBnuBaror,
YTO €CJIM B TeUEHHUE OCTABILEICS He OTOBITOM YacT HaKa3aHUsS OCYKICHHBIN
COBEpIIMJI HapylLIeHWEe OOIISCTBEHHOTO TMOPsIKa, 32 KOTOpOe Ha Hero ObLIOo
HaJI0)KEHO aJIMUHUCTPATUBHOE B3bICKAHHME, WM 3JI0CTHO YKJIOHMWJCA OT UC-
MOJIHEHUsT 00A3aHHOCTEH, BO3JIOKEHHBIX HAa HEro CyJOM MpPHU NPUMEHEHUH
Y10, yMBIILIJIEHHO WM 110 HEOCTOPOKHOCTH COBEPIIMII MPECTYyIIIEHUE, CYT
[0 MPEACTaBICHUIO OpraHa, OCYIIECTBIISIOIIEr0 KOHTPOJb 32 IMOBEIEHUEM
OCBOOOX/IEHHOTO, MJIM KOMaHAOBaHUS BOMHCKOW YacTH WM yUpexaAeHus (B
OTHOILEHUM OCYKIIEHHBIX BOCHHOCTYXKAIIUX) MOXET MOCTAHOBUTH 00 OTMe-
He Y/IO ¥ MCNOJHEHWH OCTaBIICHCS HEe OTOBITOM YacTH HaKa3aHWs WM Ha-

"7 CymiecTByeT M NPOTHBOIMOIOKHOE MHEHHE. HekoTopble MpakTHuYeCKHe paGOTHHKH
CUMTAIOT, YTO JIMLO, KOTOpOMY cyaoM npenocraBieHo YO, NOMKHO 0CBOOOXKIATHCS
HemeieHHO. [Ipy 3ToM OHM MpHUMEHSIOT no aHanoruud Hopmy cT. 311 VIIK P®, rnacs-
IIy10, YTO MOACYAMMBIH, HAXOAAIIUHCS MO CTPaXeil, MOAJIEKUT HEMEJICHHOMY O0CBOOO-
JKZICHHUIO B 3aJle CyZa B CJIy4ae ONpaBAaTeIbHOTrO IPUTr0BOpa, OOBUHUTENEHOTO MPUTOBOPA
0e3 Ha3HAuYeHMs HaKa3aHUs, OOBHHUTEILHOTO MPUTOBOPA C Ha3HAYEHHEM HaKa3aHUEM U C
0CBOOOXKIEHHEM OT ero OTOBIBAHUS, a TaKKe OOBMHUTEILHOTO IIPUTOBOPA C HA3HAUYCHUEM
HakaszaHWsl, He CBSI3aHHOTO C M30JisilMei oT obmectsa. [IpeacraBnsercs, 4To NPUMEHSTh
3Ty HOpPMY IO aHAJIOTMM HeNb3d B CUIy ee HCKIrouuTeabHocTu. Ilonoxkenus, coaeprka-
muecs B ¢T. 311 VIIK P®, npeactaBnsioT co00il HCKITIOYEHUs U3 001Iell HOpMbI CT. 392
VIIK P® 06 00s3aTenbHOM HCIOJHEHWH BCTYMUBIIUX B 3aKOHHYIO CHJy HPUTOBOPOB,
onpezAeNeHni 1 NoCTaHOBJIEHUH cya. B ciyuae BbIHECEHUS pelleHHs O MPel0CTaBIEeHUH
YO, kak ObI0 OTMEUEHO BBIIIE, 3aKOHOAATENb HE YCTAaHABIMBAET KAKUX-THOO HCKITIO-
YeHHH, MMOTOMY 3TH PEIIEeHUs JOJKHBI BCTYTNaTh B 3aKOHHYIO CHJIy B OOIIEM MOpSIKe,
T.€. B TeueHue 10 cyTok.
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3Ha4YEeHWU HOBOTO HakazaHus 1o mpasuiam cT. 70 YK P® (B ciayuae coBep-
IIEHUS IPECTYIUICHNS).

B cootBerctBuu co cr. 70 YK PO npu Ha3HaueHWM HaKa3aHUS 1O COBO-
KYITHOCTH TIPUTOBOPOB K HAKA3aHUIO, HA3HAYEHHOMY T10 TIOCJIEHEMY MPUTO-
BOpY CyJa, YaCTHMYHO WJIM TOJHOCTBHIO MPHUCOEIUHSETCS HEOTOBITas 4acTb
HaKa3aHWs 10 MPeABIAYIIEMY IIPUTOBOPY CY/a.

OKOHUaTeNbHOE HaKa3aHUe M0 COBOKYITHOCTHU MPUTOBOPOB B CIy4ae, ec-
T OHO MeHee CTPOroe, YeM JIMIICHHWEe CBOOO/IbI, He MOXET MPEeBbIIIaTh MaK-
CUMAaJIbHOTO CPOKa WM pa3Mepa, MpeyCMOTPEHHOTO AJis JaHHOTO BUAA Ha-
kazanusg OOuweit yacteio YK PO.

OKoHUaTeNbHOE HaKa3aHWe 10 COBOKYITHOCTH NMPUTOBOPOB B BHUJE JIU-
HIeHHsT CBOOOIBI HE MOXKET MPEBBINIATh TPHUIUATH JIET, HO JIOJDKHO OBITh
0oJbllle KaK HaKa3aHWs, HA3HAYEHHOTO 3a BHOBH COBEPIIEHHOE MPeCcTyIlie-
HUE, TaK U HEOTOBITOM YaCcTH HaKa3aHUs 110 TPEbIIyIIEMYy IIPUTOBOPY Cyaa.

[IpucoennHeHre MOMOJHUTENBHBIX BUAOB HaKa3aHW TMpU Ha3HAUYCHUU
HaKa3aHWs 110 COBOKYITHOCTH MIPUTOBOPOB MPOU3BOJIUTCS 10 TIPaBUIIaM, Mpe-
JTycMOTpeHHBIM 4. 4 ¢T. 69 YK P®. B yacTHOCTH, OKOHYATEIBHOE JOTOJIHU-
TeJIbHOEe HakKa3aHWe MPU YaCTUYHOM WIIM TOJIHOM CJIOKEHUHM HaKa3zaHWi He
MOKET MPEBHIIIATh MAKCUMAJIHHOTO CPOKA MJIH pa3Mepa, MpeayCMOTPEHHOTO
U TaHHOTrO BrhAa Hakaszanug Oomreii yacteio YK PO.

Bompoc 06 ormene YJIO paccmaTtpuBaeTcs cyabeld palOHHOTO cyza Io
MECTy KUTENbCTBA OCYXKIEHHOTO. DTH Jelia pa3pelrarTcs, Kak MpaBHiIo, C
Y4acTHEM YCIIOBHO-IOCPOYHO OCBOOOXAEHHOTO. MCKIFOUueHHEeM SBISIOTCS
Cily4au, KOT/Ia 3TO JIMIO CKPBIBACTCS WM YKIOHSETCS OT SIBKH B CyJ, U 3TH
00CTOATENBCTBA TOJATBEPKIAIOTCS COOTBETCTBYIOIIMMH Matepuanamu. Cre-
JlyeT OTMETUTh, YTO JACWCTBYIOIIEE 3aKOHOIATEIHCTBO HUKAK HE PETYIUPYET
MPaBOBOE IMOJIOXKEHUE YCIOBHO-IOCPOYHO OCBOOOXICHHBIX, a TAKXKE IMPSMO
He TpeJlycMaTpUBaeT BO3MOXKHOCTh MX 3ajiepkaHus. Kak mpaBuio, 3Tu nuia
3a/Iep’KUBAIOTCS B PAMKaX YTOJIOBHOTO JeJia 32 COBEPILIEHNE HOBOTO MPECTY-
mnerusi. OgHako, MpuHUMas BO BHUMaHue, 4To Y /IO MokeT ObITh OTMEHEHO
HE TOJIBKO 32 COBEPILIEHUE HOBOTO MPECTYIUICHUs, HO U 32 aJIMUHHUCTPATHUB-
HOE TIPaBOHAPYIIEHWE WM 3JIOCTHOE HEWCITONIHEHWE BO3JIOKEHHBIX Ha yC-
JIOBHO-JTOCPOYHO OCBOOOKICHHOTO 00S3aHHOCTEH, 1e1eco00pa3Ho OBIIO0 ObI
000raTUTh YTOJOBHO-UCTIOJHUTEIBHOE U YTOJOBHO-IIPOIECCYabHOE 3aKO-
HOAATENHCTBO COOTBETCTBYIOIIMMY HOPMaMHU.

Hpyras mpoOnema 3akirodaeTcs B TOM, YTO JIEHCTBYIOIIEE YTOJIOBHO-
HUCTIOJHUTENIbHOE 3aKOHOAATENIbCTBO TAKXKE HE OMpeAessaeT Moapa3eieHus
DdenepanbHON CITyKOBI MCIIOIHEHUS Hakazanus MIO P®, ocymecTistomie-
ro KOHTPOJb 3a MOBEIECHHEM YCIOBHO-IOCPOYHO OCBOOOXKICHHBIX. B 3Toi
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CBSI3M BO3HMKAeT BOIPOC O JOJDKHOCTHOM JIMIIE WJIM OpraHe, IPpaBOMOYHOM
obpamatbest B cya ¢ TpeboBanuem 06 otmene Y/JIO. [IpakTuka mokaspiBaerT,
YTO C TAaKUM OOpaIeHreM 3a4acTyi0 BXOIIT HAaYaIbHUKH COOTBETCTBYIOLINX
MOZIpa3/ieNIeH|i i OpraHoB BHYTPEHHHX JIell HA OCHOBAaHMH PAIlOPTOB Y4acTKO-
BBIX-yTIOJTHOMOYEHHBIX. OJTHAKO 3Ta MPaKTUKa MPOTHBOPEUUT TPeOOBAHUIM
4. 1 c1. 399 VIIK P®. B »T0i1 CBSI3M cKopeiiiiee pa3peleHre npodyieM mocT-
MEHATSHIINAPHOTO KOHTPOJIS 32 YCIOBHO-JOCPOYHO OCBOOOXKIEHHBIMHU CIIO-
c00CTBOBAJIO OB MPABIIIEHOMY IPaBOIPUMEHEHHIO.

5. 3aMeHa HEOTOBITOM YacTH HAKA3aHUA 00Jiee MATKHM BHIOM
HAKa3aHUA

ITynkt 5 4. 1 cr. 397 VIIK PO ycraHaBiamBaeT, 4YTO CyJ paccMaTpHUBAaeT
BOIIPOCHI, CBSA3aHHEBIE C 3aMEHOM HEOTOBITOM YacTH HaKa3aHUs OoJiee MATKIM
BHJIOM HakKa3aHus B cOOTBETCTBUH cO CT. 80 YK PD.

Bonpoc o 3ameHe HeoTOBITON YacTH Haka3aHWs Oojiee MSATKHM BHIOM
HaKa3aHWs pa3pemaercs GpeneparbHBIM CYIOM II0 MecTy OTOBIBaHHSI HaKa3a-
HUS. AHAJIOTUYHBIM 00pPa30M pas3pellaeTcs BOMPOC W B AMCLMUIUIMHAPHON
Y4acTH.

Cornacho ct. 80 YK P®, nuiry, oTObIBaromeMy orpaHu4eHrue CBOOOIbI,
collep)KaHhe B TUCLMIIMHAPHONW BOMHCKOW YacTH WM JIMIIEHUE CBOOOJBI,
CyIl C YYETOM €ro MOBeJIeHUs B MepuoJl OTObIBAHNUS HAaKa3aHHs MOXET 3aMe-
HUTDH OCTABIIYIOCS HE OTOBITOM YacTh HaKazaHWs OoJiee MATKUM BHAIOM HaKa-
3aHuA. [Ipy 3TOM U0 MOXKET OBITh MOJTHOCTBIO MJIM YaCTHYHO OCBOOOXKIe-
HO OT OTOBIBaHUS JIOTIOJTHUTENILHOTO BUJIa HAKa3aHUS.

Heor0bITas yacte HakazaHUSI MOXET OBITH 3aMEHEHa Ooliee MATKAM BH-
JIOM Haka3aHus Mocie (HaKTHUECKOTO OTOBITHS OCYXKACHHBIM K JIAIICHHIO
cBO0OO/IBI 32 COBEpILIEHNE: MPECTYIUICHNsI HEOOBIION WIH CpeHeN THKECTH
— He MeHee ONHOW TpeTH CpoKa HaKa3aHWS; TSDKKOTO MPECTYIUICHHS — He
MeHee MOJIOBUHEI CpOKa HaKa3aHUs; 0cO00 TSHKKOTO IPECTYIICHUS — He Me-
Hee JIByX TpeTeil cpoka Haka3zaHusl.

[Ipu 3aMeHe HEOTOBITOM YacTW HaKa3aHHS CYJl MOXET W30paTh JIHOOOH
Ooiee MATKWH BHJ HaKa3aHWS B COOTBETCTBHU C BHIAMH HaKa3aHUH, yKa-
3aHHBIMU B CcT. 44 YK P® B npenenax, npenycMoTpeHHbIX YK PO s xax-
JIOTO BUJIa HAaKa3aHUSI.

Yacte 1 cr. 399 VIIK PO u 4. 3 cr. 175 YUK P® ycranaBnuBaior, 4To
BOMPOCHI 3aMEHbI HEOTOBITOM YacTH Haka3aHWs Oojee MSATKUM BHIOM Haka-
3aHHWs pa3pelaroTcs MO MPEJICTABICHUIO OpraHa WM YUYpeXACHHWs, UCIOJI-
HSIOIINX HaKa3aHWe, B OTHOIIEHWH IOJIOKUTEIBHO XapaKTEePH3YIOIIETrocs
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OCYXKJIEHHOT0. B mpencTaBieHuN NODKHBI COJEPXKAThCS JaHHBIE O MOBeJe-
HUM OCYXXJCHHOTO, €r0 OTHOIICHWH K y4yeOe W TPyJdy BO BpeMs OTObIBaHHSA
HaKa3aHWsA, 00 OTHOLIEHUH OCYKICHHOTO K COBEpIIeHHOMY JAesHu0. Hapsmy
C MpEeJCTaBICHUEM B CyJl TAKXKe HAMpPaBIIAETCS JIMUHOE JIEJI0 OCYKAEHHOTO.
Koncruryunonnsiii Cyn PO B cBomx pemenusax (IlocraHoBnenue ot
26 Hos10pst 2002 1. Ne 16-11; Onpenenenne ot 4 HostOpst 2004 1. Ne 342-0;
Onpenenenue ot 15 mronsa 2003 r. Ne 304-O; Omnpenenenue ot 18 HOAOpS
2004 r. Ne 364-O) HEOOHOKpPATHO MOAYEPKUBANI BaXKHOE KOHCTUTYLMOHHO-
IIPaBOBO€ 3HAUEHUE MpaBa OCYKIEHHOI'O MPOCUTH O CMATYEHHE HaKa3aHUs U
yKa3bIBall, YTO OTCYTCTBHME B 3aKOHE MPAMOTO 3alpera Ha MmoxoOHoe oOpa-
LIeHWe B Cy[ M HaJIW4KMe TaKoW BO3MOXKHOCTH Y OpraHa WM YUYpexAeHus,
UCTIOJHSIOIINX HaKa3aHWe, HE MOTYT paccMaTpUBaThCcid KaK OrpaHHuYeHHE
IpaBa OCYXKIEHHOTO Ha aHAJOTMYHOe oOparieHue. B 3Toil CBsI3M, HECMOTPS
Ha To, yTo KoHnctutyunonssiii Cyn PO B cBoem onpeaenenuu ot 18 HOAOpA
2004 . Ne 363-07° ne Pa3bSCHUI BOIPOC O BO3MOXKHOCTH OCYJIEHHOTO 00-
pamarbcs B CyJl ¢ XOaTaliCTBOM O 3aMeHe HEeOTOBITOM JacTy Haka3zaHHs 00-
Jiee MATKUM BUJOM, IPEACTABISAETCA, YTO TaKOe MPaBO Y OCYXAEHHOTO €CTh
B CHJy HEMOCPEJCTBEHHOrO JCWCTBUSA KOHCTUTYUMOHHBIX MPHUHIIMIIOB yBa-
JKEHMsI JOCTOMHCTBA JIMYHOCTH, TYMaHU3Ma, CIIPaBelyINBOCTH U 3aKOHHOCTH
B chepe yroloBHO-IIPAaBOBEIX OTHOIICHUH. DTO 03HAYAET, YTO OCYKICHHBIH,
CCBUIASICh HA UMEIOIIYI0 00lliee 3HaYeHHe NPaBoOBYIO Mo3HuLM0 KoHCTUTYIIH-
orHoro Cyna P® o BO3MOKHOCTH JOOMBATHCS CMATUCHHS CBOEH y4acTd MpH
HAJIMYAU COOTBeTCTBYfommx YycioBuii ([loctanoBnernme ot 26 HOSOpS
2002 r. Ne 16-IT), BripaBe oOpamaThCst B Cy[ ¢ IPOCKOOI 0 3aMeHe HEeOTObI-
TOW YacTW Haka3aHWs 0ojiee MATKHUM BHJOM. B 3aBUCHMMOCTH OT BUIa Haka-
3aHUA OCYXKIEHHBII BIpaBe peain30BaTh ATO MPABO Kak yepe3 aJMUHUCTpa-
LU0 YYPEKACHUs, UCTIONHSIIOMEr0 HaKa3aHue, TaKk U HEeMOCPEJCTBEHHO ue-
pe3 cya. [lpu atom cyn 06si3aH paccMOTPETh XOJaTalCTBO OCYXKJEHHOTO IO
CYIIECTBY — BHE 3aBUCHMOCTH OT TOTO, OBLIO JI BHECEHO IO JaHHOMY BO-
IIpoCy NMpeACTaBIEHUE OpraHa UK YUPeKACHHsI, UCTIOIHSIOUINX HaKa3aHUe.
[IponeccyanpHast 1esSTEIBHOCTD MO 3aMEHe HEOTOBITOM YacTH HaKa3aHUs
OoJee MATKAM BHIIOM OCYIIECTBISIETCS] aHAIOTHYHO MTPOM3BOACTBY 1o Y /O.
CynebHas mpakTHKa, Kacarollascs MOTUBOB MPHUHATUS PELIeHUH, TOATOTOB-

78 o xanoGe rpaxmannua [naaxosa B.M. Ha HapylleHHe ero KOHCTHTYLHOHHBIX IPaB
4.3 ¢T. 175 YUK P® unn. 2 u 5 4. 1 cr. 399 VIIK P®: Onpenenennie KonctutyunonHo-
ro Cyna PO ot 18.11.2004 r. Ne 363-O // KoncynwranT [lmoc [DnekTpoHHslid pecypcl:
CrpaBouHas mpaBoBas cuctema. — Bepcus [Ipod, cereBas. — DnextpoH. naH. — M.: AO
Koncynprant [Timtoc, 1992 —. — Pexxum pocryna: Kommetotep. cets Hayd. 6-ku Towm. roc.
YH-Ta, CBOOOIHBIIA.
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KU IpeBAPUTENIbHBIX MaTE€PUaNIOB U COJEpP)KaHUs CyJeOHOM NesTeIbHOCTH,
TaKXe elMHa B OTHOIIECHUH pacCMaTPHUBAEMBIX ITPOU3BOICTB.

Bepxosusiii Cyn P® ykazain, 4yTo npu pemieHrny Borpoca 0 3aMeHe HeoT-
ObITON YacTW Haka3zaHUs OoJyiee MSATKMM BHJOM CYJIbl JOJDKHBI UCXOJUTH U3
11e71eco00pa3sHOCTH M BO3MOXKHOCTH OTOBIBAaHMS OCY>KA€HHBIM HOBOTO Haka-
3anms’ . Kpome Toro, IlneHyM pasbsScHWI, 9TO MPH 3aMeHe HeOTOBITOH dac-
TH JINIIEHUS CBOOOIBI CYABI TOJDKHBI YKa3bIBATh B PELICHUSIX CPOK MCIIPaBHU-
TeNBHBIX PaGOT"

Cornacto 4. 10 ct. 175 YUK P®, B cinydae oTkasa B 3aMeHe HEOTOBITOM
YacTH HaKa3zaHUs 0ojiee MSITKAM BHIIOM ITOBTOPHOE BHECEHHE B CYA COOTBET-
CTBYIOILIET0 OOpallleH!Us BO3MOXKHO HE PaHee ueM 10 UCTEUEHUH TpeX JIeT CO
JHSI IPUHATHS CyAOM perieHust 06 otkasze. Yacts 12 c1. 175 YUK PO ycra-
HaBJIMBAET, YTO OCYKICHHBIE K OTPaHUUCHHIO CBOOOIBI B MOPSIKE 3aMEHEI
HEOTOBITON 4acTH Haka3zaHUs Oonee MITKUM BHJOM, €CIIU OHU ObLIN HaIpas-
JICHBl B UCTIPaBUTENbHBIE YUPEXKIEHNS B CIydasx, MPeLyCMOTPEHHBIX 3aKO-
HOM, MOTYT BHOBb OOpalIaThCsl MM OBITh MPEJICTaBICHBI K 3aMeHe HeOTObI-
TOW yacTW Haka3aHMs Oojee MATKUM He paHee 4YeM 10 UCTEYEHUM OJHOrO
rojia co JHs BBIHECEHMs ONpejiesieHus o0 3aMeHe 0ojiee MATKOTrO BH/a Haka-
3aHUS JTUIIEHAEM CBOOOIHI.

BepxoBusiii Cyn PO pa3bscHWIL, 94TO B Cllydae COBEPIICHHUs JIUIIOM Tpe-
CTYIUICHHS TOCJe 3aMEHbl HEOTOBITOM uYacTW Haka3aHUS B BUJE JIMIICHUS
cBOOOIBI OoJIee MATKUM CyZ K BHOBb HA3HAYCHHOMY HaKa3aHHIO 110 BTOPOMY
MIPUTOBOPY TPHCOCTUHSIET 3aMEHEHHYI0 HEOTOBITYI0 YacTh 0ojiee MSTKOTO
HAKa3aHHs' .

6. OcBo0OXK/IeHNE 0T HAKA3AHMS B CBSI3H C 00J1€3HBIO OCYKI€HHOI 0

ITynkt 6 4. 1 cr. 397 VIIK P® ycranaBimMBaeT, 4TO BOIPOCHI, CBSI3aHHbIE
¢ 0cBOOOYK/IEHNEM OT HaKa3aHMs B CBS3U ¢ OOJIE3HBIO OCYKAEHHOTO, B COOT-
BercTBHH cO cT. 81 YK P® pazpematorcs cymom.

Cratbs 81 YK P® ompeaensieT, 4To JUIO, Y KOTOPOro MOCJE COBEpIIIe-
HUS MPECTYIUIEHUS] HACTYIIUIIO NICUXUYECKOE PacCTPOMCTBO, JIMIIAIOIIEE €ro

" Cm.: BBC PCOCP. — 1964. — Ne 11. — C. 10-11.

80 Cm.: CyneOHas mpakTHKa K YToJOBHOMY Konekcy Poccuiickoit ®enepaunun. — M.,
2001. — C. 333-334.

81 O mpakTiKe HA3HAYEHMS Cy[aMH YrOJIOBHOTO Hakasamms: IloctaHosnenne Ilnemyma
Bepxosnoro Cyna P® ot 11.06.1999 r. Ne 40 // Koncynbrant [lntoc [DnekTpoHHBIH pe-
cypc]: CnpaBouHas mpaBoBasi cuctema. — Bepeus [Ipog, cereBas. — \ DnekTpoH. naH. —
M.: AO Koncynsbrant [lmoc, 1992 — . — Pexxum noctyna: Kommerotep. cets Hayu. 6-ku
Tom. roc. yH-Ta, CBOOOTHBIA.
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BO3MOXKHOCTH OCO3HaBaTh (PAKTMUYECKUI XapakTep M OOIIECTBEHHYIO OIac-
HOCTh CBOMX JieiicTBUid (Oe31elcTBUS) MO0 PYKOBOJUTH MUMH, OCBOOOXKIa-
eTcs OT HaKaszaHWs, a JIMIO, OTOBIBAalolIee HaKa3zaHWE, OCBOOOXKIAETCS OT
JalbHeHIero ero oTobiBaHus. TakuM JMIaM CYJl MOXET Ha3HAUWTh MPHUHY-
JTUTENTbHBIE MEPBI MEIULIMHCKOTO XapaKTepa.

Jlumo, 3abomeBiee Mociie COBEPIICHUS MPECTYIUICHUS WHOW TsDKEION
00JIe3HBIO, MPEIATCTBYIONIeH OTOBIBAHHUIO HAKA3aHUSA, MOXKET OBITh CYIOM
0CBOOOYKIEHO OT OTOBIBAaHHUS HaKa3aHMs.

Boennociyxamue, oTOBIBaOIIAE apecT JIN00 colepKaHue B JUCIIUTLIIH-
HapHOU BOMHCKOM 9acTH, 0CBOOOXKIAIOTCS OT JaNbHEHIero oTORIBAHUS Ha-
Ka3aHMs B ciiyyae 3a0ojieBaHUs, JAEJAIOIIEro MX HEroAHbBIMH K BOEHHOM
ciyx0e. HeoTObITast yacTh Haka3aHUs MOXKET OBITh 3aMEHEHa UM OoJiee MsT-
KHUM BHJOM HaKa3aHHsL.

VYKka3zaHHBIE JIMI]Aa B Clly4yae MUX BBI3JIOPOBJICHUS MOTYT MOAJIEKATh Yro-
JIOBHOHM OTBETCTBEHHOCTH M HaKa3aHWIO, €CIIM HE UCTEKIIM CPOKH JTaBHOCTH,
npegycMoTperHsble cT.cT. 78 u 83 YK P®.

CrnenyeT vMeThb B BUAY, UTO JAEHCTBYIOLIEE 3aKOHOAATENBCTBO Mpey-
CMaTpUBaeT 0CBOOOXKICHUE B CBS3M ¢ OOJIE3HBIO OT BCEX BHIIOB HaKa3aHUS M
YCTaHABIMBAET €IUHBINA MOPSIOK paspemeHus 3Tux nen. [Ipu sTom numo mo-
XKeT OBITh OCBOOOXKIICHO OT OTOBIBaHWS HAaKa3aHWs, HO HE OT YTOJOBHOH OT-
BETCTBEHHOCTH. VIMEHHO MO3TOMY 3aKOH HE HCKIIIOYaeT Ha3HaYeHWe B OTHO-
LLICHHH YKA3aHHBIX JIAIL IPHHYIMTETBHEIX MEP MEIHIMHCKOTO XapakTepa® .

[Nepedens 3aboneBaHmil, KOTOPHIA MOXET OBITh HCIONB30BaH B KAUECTBE
OCHOBaHMsI JUIA MPEJOCTaBICHUs K OCBOOOXKIEHUIO OT OTOBIBAHUS HaKa3aHUS
OCYXXJIEHHBIX, a TaKke MOPSAAOK MEIAWIIMHCKOTO OCBUAETEIbCTBOBAHMS YT-
BepkaeHbl [locTtanoBiaenneM [IpaButensctBa PD ot 6 deBpans 2004 r. Ne 54
«O MeIUIIMHCKOM OCBHJIETEILCTBOBAHUU OCY)KIEHHBIX, MPEJICTABIAEMBIX K
0CBOGOYXK/ICHHIO OT OTOBIBAHHS HAKA3AHHS B CBSI3H C GOJIE3HBION .

MeIunuHCKOMY OCBHICTENECTBOBAHHIO IMOIIEKAT OCYXKIEHHBIE, CTpa-
Jaromue O0oNe3HsAMH, BKIIOUEHHBIMH B TepedeHb 3a0osieBaHUil, MpemnsTcT-
BYIOIIMX OTOBIBAaHMIO HakazaHus. OCBUIETEIHCTBOBAHUE OCYXICHHBIX OCY-
HIECTBISICTCS MEIUIUHCKAMH KOMHUCCHSIMH JI€YeOHO-ITPOPIIAKTHIECKIAX

52 Cm.: BBC P®. — 1999. - Ne 9. - C. 14.

50 MEIMLIUHCKOM OCBUAETEIbCTBOBAHUM OCYKIEHHBIX, MPEJICTABIIEMbIX K OCBOOOXK Ie-
HUIO OT OTOBIBaHMS HaKa3aHUs B CBs3M ¢ Oone3Hbto: [locranoBnenue [lpasurensctea PO
o1 06.02.2004 r. Ne 54 // KoncynbranT Ilntoc [DnexTponHslit pecypc]: CnipaBouHas npa-
BoBas cucrtema. — Bepcus IIpod, cereBas. — Dnektpon. gaH. — M.: AO KoHcynbTaHT
[Troc, 1992 —. — Pexxum poctyna: Kommetotep. cetb Hayu. 6-ku Towm. roc. yH-Ta, cBO-
OOIHEII.
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YUPEXACHUN yTrOJIOBHO-UCIOIHUTENBbHON cucteMbl MIO P®. B cnenuanu-
3MPOBaHHBIX (TMICUXHATPHUUECKUX W TyOepKyJe3HbIX) JedeOHO-IpoguIaK-
TUYECKUX YUYPEXKACHUAX CO3JAal0TCsA CIELUalM3UPOBAaHHbIE MENULMHCKHUE
KOMMUCCHH.

MenuuuHCcKas KOMHCCHSI COCTOMT HE MeHee 4eM u3 Tpex Bpaueil. K pa-
00Te KOMHUCCHU MOTYT MPUBJIEKATHCS B Ka4eCTBE KOHCYJIBTAaHTOB CIIEIIHANH-
CTBl OPYTUX YupexaAeHui 3apaBooxpaHeHHs. OcyXIeHHble HalpaBisIOTCA
Ha MEIUIMHCKOE OCBHJETEIbCTBOBAHME JICUEOHO-IPOPUIAKTUIECKUMH Y-
PEXIACHUSMHA M MEAULMHCKUMH YacTAMHU yTOJIOBHO-UCIIOJIHUTENBHON cUCTe-
MBI, a TaKkXke JedeOHO-TPOQMITAKTHISCKIMA YUPEKICHAIMI TOCyIapCTBEH-
HOW M MyHHLIMIAIBHOMN CUCTEM 31paBOOXPAHEHUs MPU HAIMYUY Y HUX 3a00-
JIeBaHUs, BKIIOUYEHHOTO B IepedeHb 3a00JIeBaHUH, NPEISITCTBYIOMINX OTOBI-
BaHUIO HaKa3aHMsl, MOATBEPKIEHHOTO KIMHUYECKHMMHU JaHHBIMU 00Cie10Ba-
HUsl €r0 37I0pOBbsl B YCIIOBUSX CTalliOHapa Je4eOHO-NPOoGHIaKTUIECKOro
YUpeXICHHUS.

B HampaBneHMM Ha MEIMLMHCKOE OCBUIETENBCTBOBAHUE YKa3bIBAIOTCS
CBEJICHHA O COCTOSHHU 3JI0POBbsl OCYJKICHHOI'O, OTPaXKAaIOIUE CTENEHb Ha-
pylIeHus: pyHKIMHA OPraHOB U (WJIM) CHUCTEM OpraHU3Ma B CBS3M ¢ 3a00ieBa-
HHUEM, a TaKKe Pe3yIbTaThl IPOBEIEHHBIX JICUSOHBIX MEPOTIPHATHIH.

[IpaBuna ycTaHaBIMBAIOT, YTO OCY>KIECHHBIH J0OKEH ObITh B TOCTYITHON
(opMe 03HAKOMJIEH C TOPAIKOM M YCJIOBHSIMM NPOBENEHHUS MEIULMHCKOTO
OCBHIETEIECTBOBAHMS W 3a0JIaTOBPEMEHHO YBEAOMIIEH O JaTe MPOBEICHUS
OCBHJIETENIbCTBOBAHH.

OTka3 B HalpaBJIEHUM OCYXKJIEHHOIO Ha MEAULUHCKOE OCBUIETEILCTBO-
BaHME OCYXIEHHBIM WJIM €ro 3aKOHHBIN MpelCTaBUTENh MOXKET 00)KajloBaTh
B CYII.

MeauuuHCKOE OCBHIETENBLCTBOBAHUE OCYXKACHHOIO IPOBOLUTCS HE
noszauee 10 mHEH co AHA MOCTYIUIEHUS B MEIMIMHCKYI0 KOMHCCHIO MeIH-
LMHCKUX JOKYMEHTOB.

IIpu HeoOXOAUMOCTH MEJULIMHCKAs KOMUCCHUSI MOXKET 3alPOCUTh JOMOJI-
HUTEJbHBIE CBEICHHUS O COCTOSHUU 37I0POBBSI OCBHIETEIHCTBYEMOIO U3 yU-
PEeXACHUIA 3IpaBOOXPAaHEHHUS, B KOTOPBIX OH HAOIIO#ANCs, WM HAllPaBUThH
€ro Ha JOMOJHUTENbHOe 00ClieJ0BaHHeE.

MenuimHcKasi KOMUCCHS TIPU MPOBEJCHUH MEIUIHUHCKOTO OCBUAETEIh-
CTBOBaHMS IMPOBOIUT OCMOTP OCYKAEHHOTO, M3ydYaeT pe3yibTaThl ero 00-
CJIeOBaHuUs, NPEJCTaBICHHYI0 MEAULMHCKYIO JTOKYMEHTALMIO U OLEHUBAET
CTeleHb HapylIeHus (PyHKIUI OPraHoB U (UIM) CUCTEM €ro OpraHu3Ma.

[o pe3ynbpTaTaM OCBHIETEIHECTBOBAHUS KOMHCCHS OOJBITMHCTBOM TOJIO-
COB €€ YWIEHOB BBIHOCUT MEIULMHCKOE 3aKJII0YeHHEe O HAJIMUMHU WJIM OTCYTCT-
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BHUU y OCYXJAEHHOTO 3a00JieBaHMsI, BKIIOUYEHHOTO B MepeueHb 3a00seBaHuH,
NpenATCTBYOIIUX OT6I>IBaHI/II-O HaKa3aHUs.

MenumuHCKOe 3aKIoueHre (C COOTBETCTBYIOIIMMH Pa3bICHEHUSMH)
00BABNACTCS TOJ] PACIUCKY OCYXKAECHHOMY HWJIM €ro 3aKOHHOMY MpelICTaBu-
temo. Konus MEIUIIMHCKOTO 3aKJIIOYEHU HAMPaBIACTCA OCYXIACHHOMY HE
mo3nHee 3 JHEH CO THS BBIHECEHHS 3aKITIOYCHUS, O YeM JIENIaeTCsl OTMETKA B
KypHAJIe PETUCTPALNU MEAUIIMHCKAX OCBUACTEECTBOBAHUH OCYKICHHBIX.

IIpu yxyAueHny COCTOSHUSA 30POBbsl OCY>KJEHHOI'O MOBTOPHOE MEIU-
LUHCKOE OCBUAETENECTBOBAHUE €r0 MEIUIMHCKOW KOMHCCHEH MPOBOAUTCS
HE3aBUCHMO OT BPEMEHHU, MPOIMIEAIIETO CO JHS MPeAbIIyIIer0 OCBHICTEINb-
CTBOBAHUS.

[lepeuensp 3aboneBaHuil, KOTOPBIN MOXET OBITh UCIIOJIB30BaH B KAUeCTBE
OCHOBAaHWUSI JIS TIPEIOCTABIIEHHSI K OCBOOOXKICHHIO OT OTOBIBAHMUS HAKA3aHISI
OCY)XKJIEHHBIX, BKJIIOYaeT B ceOsl:

a) pa3nyHble TsDKeTble (GOpMbI TyOepKyJieza (MIPOrpecCUpyomuil ABy-
CTOPOHHHI TyOepKylie3 JIeTKUX C SBJICHUSIMH JIETOYHO-CepACYHON HemocTa-
tounoctH 11 crenenn: GpuOpo3HO-KABEPHO3HBIN TyOEpKyJIe3 JIETKHUX; Ka3e03-
Hasl THEBMOHUS; TUCCEMUHUPOBAHHBIN TyOepKyJie3 JIeTKUX; HHPUIBTPATHB-
HBIN TeCTPYKTUBHBIN TyOepKyIie3 JIETKHX.; XpOHUYeCKas TOTaJbHas 1 cyOTO-
TabHAsE SMIHEMa TUIEBPHI C ABJICHUSMH JIETOYHO-CEPISTHON HeJOCTaTOUHO-
ctu Il cremeHu; mporpeccHpyrolyid JIeCTPYKTUBHBIA TyOepKyie3 IMo3Bo-
HOYHHKA, KPYITHBIX KOCTEH M CYCTaBOB CO CTOMKHMM HapylleHHeM (yHKIHH,
OCJTIO)KHEHHBIH aMHJIOMI030M BHYTPEHHUX OPTaHOB; IBYCTOPOHHHH KaBep-
HO3HBIH TyOepKyJie3 MmoyeK, OCIOKHEHHBIN crienu(pUIecKUM MPOLECCOM MO-
YEeBBIBOAALIMX IIyTeH U Pa3BUTHEM XPOHMYECKOW MOYEYHOM HEN0CTaTOYHO-
CTH B TEPMUHAIBHOM CTaaWH; TyOepKyje3 OpraHOB OpIOIIHOW IOJIOCTH C
TOTaJbHBIM TMOPAXKEHUEM BUCIEPATBbHON M MapueTaqbHOW OpPIOIIMHBI, €O
CIIa€4YHbIM IPOILECCOM U HAPYHICHHUEM IPOXOAMMOCTHU KHUIICYHHKA C SABJIC-
HUSMU KaXeKCHN );

0) HOBOOOpa3oBaHMS (3JI0OKAYeCTBEHHBIE HOBOOOpaszoBaHus IV cragum
(HEe3aBUCHMO OT JIOKAJIHM3aIMK) B COOTBETCTBUU C MEKIYHAPOJHOW KJIaccu-
¢ukanmeit TNM; 370KkayecTBeHHbIE HOBOOOpa30BaHWs JTMM(ATHYESCKON |
KPOBETBOPHOW TKaHEe; MUEIONPONr(pepaTUBHBIEC OIyXOJH; OCTPHIN JIEHKO3
(Bce opMbl): XpOHUYECKHI MUENIONIEHKO3 ¢ HapacTarollel KaxeKkcrueH, aHe-
MHEH, CIUIEHOMEraauedl M TeMOppParu4eckKuM CHHIPOMOM; XPOHHYECKUU
SPUTPOMHEINI03, TEPMUHATBHAS CTAINS; IPUTPEMHUS, OCIOKHEHHAST KPOBOM3-
TUSHUAMHA WM TPOMOO3aMH COCYIOB TOJIOBHOTO MO3Ta; XpOHUUECKUH JTUM-
(oneiiko3, 0CIIOKHEHHBIN aHEMHUEH, TPOMOOIMTOTICHHEH ¥ HENPEPBIBHO pe-
OUIABUPYIONMMA HWHQEKIUAMHA; XPOHUYECKHA MOHOIMTAPHBIA JIEWKO3,
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TepMUHAJIbHASA CTAAMsI C aHEMHEW U TeMOpParnueckKuM CUHAPOMOM; MHOXKe-
CTBEHHAsI MUEJIOMA C OCTEOJCCTPYKTUBHBIMU TpolieccaMy (MaTOIOTHYeCKHe
MepeIOMbI [TO3BOHOYHUKA M KOCTE€H HIDKHAX KOHEYHOCTEH); IuM(porpaHy-
nemato3 IV craguu ¢ mud@dy3HBIM TTOpaXE€HUEM OJHOTO WJIM HECKOJBKUX
BHYTPEHHUX OPTaHOB, C MOPAKEHUEM JTUMPATUYECKUX Y3IIOB);

B) 0O0JIe3HN SHIOKPUHHON CHCTeMBI (caxapHbIi nuaber, Tskenas ¢popma
¢ MOTpeOHOCTHIO MHCYNHMHA CBBIIE 60 €. B CyTKU (C TyOepKyIe30M JIeTKUX
WIN XPOHHOCETICUCOM; C JMa0eTHUeCKOW MpenpoaudepaTUBHON U MpoJIude-
paTHBHOM peTHHOMATHEH; CO CKIOHHOCTBIO K KeToalumno3y; ¢ HedpormaTuei
(TunepToHMYecKas WM HeppoTudeckas GopMa) B TEpPMUHATIBHOM CTAIWM; C
pacnpocTpaHeHHON TSXKeNOW MOJIMHEBPOIATHEeH; ¢ TSKEIbIMU aHTHOMAaTHS -
MH); XpOHHMYECKas HaAMOYEYHWKOBAS HEIOCTATOYHOCTh, TsDKenas (opma;
HecaxapHBIi quadeT, Tshkenas (popma; THIepHapaTupeos, Tsokemas Gopma ¢
MOYEYHON HeNOoCTaTOYHOCThIO; cuHApoM HMuenko — KymmHra, Tspxenas
(dhopMma; runodusapHas HelpoCTaTOUHOCTH (Oosie3Hb CHMMOHIICA) B CTaIuM
KaxeKCHH; OIMyXOJX Tuiodr3a U THIoTallaMyca ¢ HeOOpaTHUMBIMHU HapylIe-
HUSIMU 3pEHUs, BBIPRKEHHBIMU HEBPOJIOTMYECKUMU W MCUXWYECKUMU Hapy-
HICHUSMU; TO/Iarpa C Mojarpuieckoil HedponaThe 1 XpOHUYECKOH Mmodey-
HOW HEOCTATOYHOCTHIO B TEPMHUHAIBHON CTaIuy; (PEOXpOMOLUTOMA, KPH30-
BOE TeueHHe (IIPU HEBO3MOXKHOCTH OIEPAaTUBHON KOppekiwn); muddys3Ho-
TOKCHYECKHUH 300, Tspkenast ¢popma (IIpu HEBO3ZMOXKHOCTH OIEPaTUBHOM KOp-
peKIum);

T) TICUXHUYECKUE PaCcCTPOMCTBA (XPOHUYECKHE TICUXUIECKHE PaCCTPOii-
CTBa CTOMKOro XapakTepa (ICHXO03bl U claboymue), JHUIIAIOIIUe JIUIO0 BO3-
MOYKHOCTH OCO3HABaTh XapakTep U OOIIECTBEHHYIO OMACHOCTh CBOMX JCHCT-
Bwii (0e3neiicTBuiN));

1) 60J€3HN HEPBHOI CHCTEMBl U OPTraHOB YyBCTB (COCYAMCTHIE 3aboiie-
BaHUS TOJIOBHOTO M CIIMHHOTO MO3Ta C BBIPQ)KEHHBIMUA CTOWKUMH SBICHUAMHU
0YaroBOT0 MOpakKeHUs MO3ra (TeMHUIUIETHs] U Haparuierys, rTy0oKne reMu-
napesbl ¥ Iapanapesbl, HapylleHue OPUeHTUPOBKY B MIPOCTPAHCTBE U BpeMe-
HU, aKUHETUKO-PUTUIHBIN CHHIPOM); TeMOopparnyeckoe, MIeMHUecKoe UIIH
CMEIIIaHHOE OCTPOe HapyIIEHHe MO3TOBOTO KPOBOOOpPAIIEHHS; TUCIUPKYIIS-
TopHas sHuedamomnatus 11l cragnm; mepBuuHBIe (HeTpaBMaTHUecKue) cyO-
apaxHOUJAIbHbIE KPOBOMBIHUSAHMS MPU YCTAHOBJIEHHOM JIMArHO3¢e; WHEKIIHU-
OHHBIE, IEMHEIMHU3NPYIONINE U JleTeHepaTuBHBIE 3a00JeBaHUS IIEHTPAIb-
HOU HEPBHOM CHCTEMBI, COIPOBOKAAIOIINECS OPTaHUIECKUMHA MOPAXKESHUSIMH
TOJIOBHOT'O ¥ CIIMHHOTO MO3Ta C TIYOOKMMH CTOMKMMH HapyLIeHUAMHU (DyHK-
U opraHm3Ma (TsDKeNble IMapajndd, TITyOOKHe Hape3bl ¢ PachpocTpaHeH-
HBIMHU pacCTPOMCTBAMH UyBCTBUTENFHOCTH, paccTpoiicTBaMu (DYHKIIUU Ta30-
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BBIX OPraHoB U TPO(GUYECKUMH HapYLICHUSMH, BBIPAKEHHBIH aKUHETHUKO-
PUTHIHBINA CHUHIPOM) M TIPOTPECCUPYIOIINM TEYSHHUEM MPOIECCOB: MEHUHTH-
THI THOMHEIE; dHIE(aTnTHl; abClecChl TOJIOBHOIO MO3Ta; CIHMHANBHBIE AIIH-
JypaibHble aOcreccsl M IpaHyleMbl HeTyOepKyJe3HOI 3THOJNOruM; Heipo-
cuduianc; TMopakeHHEe HEPBHOM CHUCTeMBI HpU TyOepKynese; MopakeHHe
HepBHOU cucTeMbl ipu BUY-uH(eKImn; paccesHHBIA CKIepO3 M paccesH-
HBIN SHIE(PATOMHUEIINT; OCTpasi U XPOHUUECKAs BOCTIAATENbHAS JeMUCITHHA-
3MpYIOIIas HOJIMHEBPONIaTHS; JeHKo3HIedaInuT; cirHolepedesIpHble aTak-
CHH, MO3KEUKOBBIE NlereHepauvd W (QyHHUKYJISPHBIA MHEJ03; 3a00JIeBaHMs
MMOJKOPKOBEIX TAHTJIMEB: ITAPKMHCOHU3M C BBIPOKEHHBIM aKHHETHKO-
PUTUIHBIM CHHIPOMOM; TemnaTouepedpanbHas AUCTpodus (remaTtoieHTHKY-
nsipHas ereHepanus u 0one3Hs Bunscona — KonoBanoBa); xopes ['eHTHHT-
TOHA; TOPCHOHHAS TUCTOHUS (TeHepaIn30BaHHAs (pOopMa); APYTHe IKCTPAIH-
pamuzaabHble 3a00J1€BaHUs C BBIPAKEHHBIMHU JBUTATENIbHBIMU HapyIIeHUs-
MU; TpaBMaTHYecKue 3a00JIeBaHus ICHTPaIbHONH HEPBHON CHUCTEMBI C BBIpa-
KCHHBIMHU CTOMKHMH SBJICHUSIMH 049aroBOTO MOPAKEHUS MO3Ta (TeMHILICTHS
U maparuierusi, TayOokue remunapesbl M Mapanapesbl); 3a00neBaHHs LiEH-
TpaJbHOW M NepudeprudecKoil HEPBHOM CUCTEMBI MPOTPECCUPYIOILETO Teue-
HUS C BBIPQKEHHBIMH CTOHKUMH PAacCTPOWCTBAMH JBUTATENBHBIX, TyBCTBHU-
TENBHBIX U BETETATUBHO-TPOPIUECKUX (QYHKIMH 1 HeIPPEKTUBHOCTHIO TIPO-
BOJIMMOTO JI€YEeHUs: 00beMHBIE 00Pa30BaHUS T'OJIOBHOTO U CIIMHHOTO MO3Ta;
OOKOBOI aMHUOTPOMUYECKHIA CKIIEpO3; CHUPUHTOMHENUsS; BepTeOpOTreHHAs
MUEIONATHs; HEePBHO-MBIIIEYHEIE 3a00lieBaHUs (MHACTEHHs, MHOIATHA);
TOKCHYECKUE U JUCMETa0O0JIMYeCKHe IMOpa)KeHUs; MOJIHAs CIIeNoTa; BbIpa-
KEHHOE CHW)KEHUE OCTPOTHI 3PEHHUs Ha TIOYBE CTOWKHUX MATOJOTHMUYECKUX U3-
MeHEeHU# (0CTpoTa 3peHUs Tia3a, KOTOPHIA JIydllle BHUIWT, HE TPEBBIIIACT
0,05 1 He MOXeT OBITh KOPPUTHPOBAHA); BBIPAXXEHHOE KOHIIEHTPHUUECKOE
cyXeHue moJieit 3peHus oboux ria3 (10 u MmeHee TpamycoB));

¢) OoJie3HN OpraHOB KpoBooOpamieHus (00Je3HW cepiala ¢ HeJIoCTaTou-
HOCTbIO KpoBooOparieHusi Il crenenn (KOHCTPUKTHBHBIN MEPUKApAUT, He
MOJJIeXKAIINN OTIEPATUBHOMY JICUEHHIO; OaKTepUAIbHBIA SHAOKAPINT 3aTsK-
HOTO TEUEHHS; MHOKAPIUYECKHA KapAHOCKIEepO3; HIIeMHuecKkas Oole3Hb
CepAla; CTOMKKe HapyIIeHWs PUTMa W MPOBOJMMOCTH cepAla (dJacrtas, I1mo-
JIMTOIIHAS, TApHAas JKeIyIO0YKOBas SKCTPACHUCTONHS, MAPOKCHU3MalbHBIE Ta-
XUKApIUU W aTPUOBEHTPHKYJIPHAs OJOKaga ¢ CHHAPOMOM MoOpraHbH —
Ommca — CTokca); SHIOMHOKApIUAIbHBIA (GHOpPO3); TUIepTOHUYecKas 0o-
ne3ub Il craauu, BTOpUYHas apTepualibHas TUNEPTeH3Us (C MOBTOPHBIM
TPaHCMYpAIbHBIM MM KPYIMTHOOYAaroBEIM MH(DAPKTOM MHOKapla cO CTOUKH-
MU HapyUOICHUSIMHA pUTMa W TPOBOIUMOCTH W MPOTPeccUpyromlell HeaocTa-
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TOYHOCTBIO KPOBOOOpALIEHUS; C HENOCTAaTOYHOCThIO KpoBooOpamieHus IlI
CTEMNEHU; C XPOHUYECKOW IMOYEYHON HEJOCTaTOYHOCTHIO B TEPMHUHAIBHOU
CTaJ¥H); TPUOOpETEHHBIE W BPOXIEHHBIE ITOPOKH CepAla ¢ HeJOCTaTOYHO-
cThio KpoBooOpamienus Il crenenu; kapauomuonaTus (3acToiHas, TUMep-
Tpoduyeckas U PeCTPUKTUBHASL) CO CTOMKUMH HapyLICHUSMH PUTMa, TPOM-
0osMOo0Her MM HeIOCTaTOYHOCTBhIO KpoBooOparienus 1l crenenn; 6omnes-
HU apTepHil ¢ MOpakeHHEeM MAaTrUCTPANBHBIX U MepUPEpUISCKIX COCYIOB
KOHEYHOCTEH C KIMHUYECKOH M MaToMOpQOJOTHUECKOl KapTUHOW OCTpOH
WM XpOHUYECKOW apTepHuaibHOM HejpocTaTouyHocTH [V crenenn (raHrpeHos-
HO-HEKPOTHUUYECKMX HM3MEHEHWH) Ha ypOBHE KHCTEH PyK WM CTON (HEe MeHee
JIByX KOHEYHOCTEH): SHAAPTEPUUT; a0pPTO-apTEPUUT; OOJIUTEPUPYIOIINI aTe-
pockiiepos; 0one3Hb (CUHApOM) PeifHo; auabeTnyeckas aHTHOMATHS; TPOM-
00361 ¥ SMOOJTHN; TPOMOAHTHHT);

’K) OOJIe3HN OpPraHoOB JAbIXaHUS (XpOHHUYecKHe Hecrneuupuyeckue 3ado-
neBaHusl Jerkux ¢ AudQy3HbBIM MTHEBMOCKIEPO30M, 3M(HU3EMON JIETKHX,
XPOHUYECKUM JIETOYHBIM CEpIIEeM B CTAANU IEeKOMICHCAINH, JBIXaTeIBHOM
HepocTatouHocThio 11l cTeneHn Uil ¢ aMUIIOW030M BHYTPEHHUX OPTaHOB U
XPOHUYECKOW MOYEUHON HEeIOCTaTOYHOCThIO B TEPMHUHAIBHOM CTaauu: Xpo-
HUYecKas 00CTpyKTUBHAs 00JIe3Hb JIeTKUX; OpOHXHaIbHAS acTMa; OPOHXO3K-
TaTH4ecKas 0OJe3Hb; abCIecc JIETKOTo; SMITHeMa IUIEBPHL; MTHEBMOKOHHO3EI
Pa3NINYHON 3THOJIOTHH; AMONAaTHUeCKUH GrOpo3upyIomuii albBEOINT; cap-
KOHJ103; dSM(u3eMa MepBHUYHAs; MyKOBUCIIHI03);

3) OoJIe3HN OpPTaHOB IMUINEBAPEHHUs (3a00TeBaHUS KUIICYHUKA U IPYyTUX
OpraHoB MHUIIEBAPEHUs B CTAINU KaXE€KCHUU C BBIPaKEHHBIM CHHIPOMOM Ha-
PYILICHHUS BCACHIBAHMS, IUPPO3bI MEUSHU PA3IMYHOW STHOJOTMU B CTaIUM
JEKOMIICHCAIINHN C THIIEPCIUICHU3MOM, TTOPTAIEHON THIIEpTeH3HeH, TIeYeHOY-
HoOI1 HeocTatrouHocThio II1 crenenn);

1) 0ONIe3HN MOYEBBIBOJAIICH cCHUCTeMBI (00JIe3HN MOYeK M MOYEBBIBOIS-
IMX [TyTeHd B TEPMUHAIBHON CTaJANM ¢ XPOHUYECKOM MOYEYHON HEIOCTATOU-
HOCTBIO);

K) 00JIe3HH KO>)KHO-MBIIIEYHON CUCTEMBI M COeMHUTENbHON TKaHu (60-
JIE3HH KOCTHO-MBIIIEYHON CHCTEMBI TSDKEJIOTO MPOTPECCHPYIOMIETO TEYSHUS
C BBIpQKEHHBIMH W CTOMKVMH HApyIICHUSIMH (YHKIUH OPTAaHOB M CHCTEM
IIpY CIEIYIOUINX 3a00JIeBaHMsIX: PEBMATOUAHBIA apTPHUT; aHKUIIO3UPY IO
COHIMIIOApTPUT (00Je3Hh bexTepeBa); CHCTEMHBIE MOpPaKEHUS COESIUHU-
TeNFHON TKaHW (BAaCKYJHTHI, KpacHas BONYAaHKA, CKIEPOICPMHUS, AECPMATO-
MHO3UT, 6one3nb Llerpena u apyrue));

1) aHatoMuyeckue aedekTbl (aHaToMHyecKhe ae(eKTHl, BO3HMKIINE
BCJIEZICTBUE 3a00JICBaHUS WM TPAaBMBI (BO BpeMs MOCIEIHETO CPOKa OTOBI-
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BaHHWs HaKa3aHWs), — BBICOKAsg aMITyTallusl BEPXHUX WIM HIKHUX KOHEYHO-
CTel, a TaKkKe COUETaHUE BBICOKMX aMITyTallMii OIHON BepxHell W OJIHOM
HWKHEW KOHEYHOCTEH);

M) npoune 3aboneBaHus (0OJie3Hb, BbI3BAHHAS BHUPYCOM HMMYHOAe(hU-
uTa yenoseka (BMY), B craguu BTOpu4HOTO 3a0051eBaHuUs B BUJIe TeHEpaIu-
30BaHHOW MH(EKINH, 3I0KaYECTBEHHOTO HOBOOOPa30BAHUS WM TTOPAKEHIS
LIEHTPaJIbHOI HEPBHOW CHUCTEMbI; TMIOIIACTHYECKas U arlacTUuecKas aHe-
MUH, arpaHyJIoOLUTO3bl, TsDKenas ¢opma; ocTpas U XpPOHUYECKas JTydeBas
6o1e3nb [V crenenn).

Kpome Toro, coBMecTHBIMU TIpHKa3aMu MuHHCTEpCTBaA IOcTHINNA PO 1
MunsnpaBa P® ot 28 aBrycra 2001 roma yTBepKIEH MepeyeHb MEIULIMH-
CKHMX MPOTUBOIOKA3aHUI K OTOBIBAHHUIO HAKa3aHUS B OTACIBHBIX MECTHOCTSIX
P® OCYKIEHHBIM K JIMIICHHIO CBOGOABI . B YaCTHOCTH, MeIMIMHCKAMH
MPOTUBOIOKA3aHUAMM K OTOBIBAHUIO Haka3zaHUs B Tomckoii obnactu — ropo-
nax KonmameBo m CrpexxeBoil, AnekcanapoBckoM, bakuapckom, Bepxhe-
keTckoMm, Kapracokckom, Kommamesckom, Kpuomennckom, MomuaHOB-
ckoMm, [lapaGenbckom, TerynpaerckoM U YanHCKOM palloHaX — SIBIAIOTCA:
SMWIETICUS C YaCThIMU MPUIATKAMH (€KEMECIYHO) WM BBIPAKESHHBIMH HU3-
MEHEHUSIMH JINYHOCTH; TSDKEIble MM IPOrPeCCUpPYIONINe OpraHndeckre 00-
JIe3HN [EHTPaJbHOW HEPBHON CHCTEMEI, TsDKeJble GOpMBI OOJe3Hel SHIOK-
PUHHOH CHUCTEMBI; CUCTeMHbIe 3a00JIeBaHUs KPOBH MPHU HATUYMHU MPU3HAKOB
MIPOTPECCHPOBAHMS; XPOHMUYECKAsi MHEBMOHUS C YaCTHIMH OOOCTPEHHSMU;
OpoHxnanpHast actMa (TsDKenble (GOpMBI); OONE3HN CHCTEMBI KpOoBOOOpaIlile-
HUS C HApyLICHUSIMH KOPOHApHOTO WK o01ero kposoodpamenus I cremne-
HU, aHEeBpH3Ma Ceplilla, BO3BPATHBIN PEBMOKAPJINT, YaCTO OOOCTPSIOLIMIACS;
runepToHuueckas 6one3sup Il cTagum; XpoHMUECKUE TSHKENO MPOTEKAIoLINe
nporpeccupymouue 00Je3HH MeYeHn; XpOHUUYecKre HePHUTHI C apTephalb-
HOH THIIepTeH3Mel WM OTeKaMH; 3JI0KadeCTBEeHHBIE HOBOOOpa30BaHUs, He-
3aBHCHMO OT CTaJIMH; TIayKoMa, OOJE3HU 3PHUTENHFHOTO HEepBa, MUTMEHTHAS
JIeTeHepalusl CeTYaTKH MPU MPOrPECCHUPYIOIIEM MOHM)XEHHHA OCTPOTHI 3pe-
HUS U U3MEHEHUSX TOJIA 3pEHUS; XPOHUUYECKUE PacpoOCTpaHeHHbIe OOJIe3HH
KOXH.

84 [lepeyeHb MeIMUMHCKUX MPOTHBOMOKA3aHUM K OTOBIBAHWIO HaKa3aHUS B OTHENbHBIX
MecTHOCTX Poccuiickoii @enepanyn OCyXKACHHBIM K JIMIIEHHIO CBOOOJBI: yTBEP)KAEH
[Ipukazom Munzapasa P® Ne 346 u [Ipukasom Muntocta P® Ne 254 ot 28.08.2001 1. //
Koncynprant [Tmoc [DnexTponsslit pecype]: CripaBoyHas npaBoBas cuctema. — Bepcust
[Ipod, cereBasd. — DnextpoH. gaH. — M.: AO Koncynbrant [Imroc, 1992 — . — Pexum goc-
tyna: Komnetotep. cets Hayu. 6-xu Tom. roc. yH-Ta, CBOOOIHBII.
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dakt 3a00N€BaHUS WIN TICUXUYECKOTO PACCTPOWCTBA YIOCTOBEPSACTCS
3aKJIFOueHHeM BpaueOHOW KoMuccuu. B ciydae BOZHMKHOBEHHS COMHEHHIA
CyIbsI BIIPaBe, PyKOBOJCTBYSCH OOLIMMHU NpaBHJIAMH, Ha3HAYUTH MeIUIIHH-
CKYIO WM TICHXAATPHUYECKYIO SKCIIEPTH3Y.

[Ipu pazpemernn Bompoca 00 OCBOOOXKICHUN OT TsDKKOTO 3a00sieBaHuUs
(HE TICMXUYECKOTO pacCTPOMCTBA) CyIbs TAK)KE NOJDKEH IMPHHAMATH BO BHU-
MaHHE TSDKECTh COBEPIIEHHOTO MPECTYIUICHUS, JTHYHOCTH OCYKICHHOTO, a
TAaKXXE HUHBIC O6CTO$[T€J'II)CTB3. (Haan/IMep, OTHOILICHHE K JICHCHUIO B MECTax
JMIIeHUs1 cBO0OBI). McKimtoueHneM sABIsIeTCs 0CBOOOXIEHUE OCYKISHHOTO
0T OTOBIBaHUSI MICIIPAaBUTENHHBIX WM 00s3aTeNbHBIX paboT IO WHBAIHIHO-
ctu. B maHHOM ciydae OCBOOOXICHHE HE 3aBHCUT OT JaHHBIX, XapaKTepu-
3YIOIIUX JIMYHOCTh OCYXIIEHHOTO, a TaKXKe ero MoBeleHHs BO BpeMs OTObI-
BaHWsI HAKa3aHWU.

B cootBerctBum ¢ 1. 2 u. 1 ct. 399 VIIK P® Bonpoc 06 ocBOOOXKAEHUU
0T OTOBIBaHMsI HaKa3aHHUs B CBA3M C OOJIE3HBIO paccMaTpHBAcTCs MO XOja-
TalcTBY ocykaeHHoro. Bmecte ¢ tem 4. 5 c1. 175 YUK P® ycranaBnusaer,
YTO MpeNcTaBlIeHUue 00 OCBOOOMKICHUM OT OTOBIBAHUS HaKa3aHWs B CBSI3U C
HaCTYIJICHUEM TIICUXUYECKOT'O paCCTpOﬁCTBa BHOCUTCA B CyJ Ha4YaJIbHUKOM
YUpeXIeHHs WK OpraHa, MCIIONHIIONIero Haka3zanne. OTHOBPEMEHHO C yKa-
3aHHBIM TPEACTABICHUEM B CyJ HANPABISIOTCS 3aKIIOYEHHE MEIUIUHCKOM
KOMHUCCHUU M JTUYHOE JIeJI0 ocyxaeHHoro. Yacte 6 ct. 175 YUK PO rnacur,
YTO TpeJCTaBlieHre 00 OCBOOOXICHWH OT OTOBIBAHUS HAaKa3aHHS B CBS3H C
WHOUM TSDKEJOW OONIe3HBIO BHOCUTCS B CYJ HAYAIBHUKOM YUPEKICHHS WM
opraHa, WCIOJHSIONIETO HakazaHue. OJHOBPEMEHHO C YKa3aHHBIM IIpell-
CTaBJICHUEM B Cy HAIIPABJIAKOTCA 3aKJIFOUYCHUE Me)lHL[HHCKOFI 201041 Bpaqe6Ho—
TPYIOBOH DKCIIEPTHONH KOMHCCHH W JHYHOE NeJI0 OCYyXIeHHoro. B mpen-
CTaBJICHUU JOJDKHBI COJEPIKaThCs NaHHBIC, XapaKTePH3YIOIIUE MOBEICHUE
OCYKIIEHHOTO B MepHoj OTObIBaHM: Haka3aHHs. [IoCKOIBKY 0CBOOOXKIEHHE
mo OOJie3HU, C OJTHOW CTOPOHBI, ABISAETCA (HOPMOH CMSATUEHHUS OTOBIBAHMS
HaKa3aHWs, a C IPYyroil — MOXKET PacCMaTPUBATHCSA KakK crocod ocBoOOMK ie-
HUSI OT MCIOJHEHHs 00sS3aHHOCTH IO UCIPABJICHUIO OCY)KISHHOTO, B OTHO-
[IEHUH KOTOPOTO CYIIECTBYET Yrpo3a XM3HH WM yXyIIIEHHUS 3J0POBBS,
mpaBoM O0OpaIIeHus B Cy O MPAMEHEHUHU 3TOW MEepPhI JOJDKHEBI OBITH Hallele-
HBl KaK CaMH OCY’KIEHHBIE, TaK U NPENCTAaBUTEIN OPraHOB M YUPEXKICHUl,
UCTIONTHSIOINX HaKa3zaHWA. B 3Tol cBs3M mpencTaBiseTcs JTOTHYHBIM BHECe-
HUE COOTBETCTBYIOUIMX HW3MEHEHH B HOPMBI KaK YTOJIOBHO-IIPOIIECCY-
aJIEHOTO, TaK ¥ YTOJIOBHO-HCIIOIHUTEIHFHOTO 3aKOHOIaTeIHCTBA.

OTKa3 CyIOpH B OCBOOOXKICHUH OT OTOBIBAHWSI HaKa3aHUS HE WCKITIOYAET
MIOBTOPHOTO O0OpAIIeHNsI ¢ aHAIOTUYHBIM TpeOOBaHHEM.
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B ciiyuae BO3HMKHOBEHHs HEOOXOJUMOCTH Pa3bsACHEHHs BBIBOAOB Bpa-
4yeOHOW KOMHUCCHH B CyJIeOHOE 3acelaHue MOTYT OBITh BBI3BaHBI €€ MpejicTa-
BUTEeNH. B 3TOM ciaydae oHM OyIOyT BEICTYNATh B KaueCTBE CIEIHAINCTOB.
[Ipu Ha3HayeHUH CYJIOM COOTBETCTBYIOUIMX MEIWLIUHCKUX WM MCUXUATPH-
YeCKUX HIKCIEePTU3 He MCKIIOUeH JOMpOC B CyIeOHOM 3acelaHWU JIUI[, UX
MIPOBOJMBIINX, B KAUECTBE IKCIIEPTOB.

7. OTMeHa YCJOBHOI'O OCYKAeHHUsI WM NIPojJieHue
HCNBITATEJbHOr0 cpoka. OTMeHa 1100 J0N0JHUTEILHOE BO3/10KeHe
.85
HA OCYKIeHHOTro 00s13aHHOCTeil

ITyuxtel 7 1 8 4. 1 c1. 397 VIIK P® ycraHaBiuBaroT, 4TO BOIPOCH! OT-
MEHBl YCJIOBHOI'O OCYXKAEHHUS WM NPOAJIEHUs UCHBITATEIBbHOIO CpPOKa B CO-
oTtBeTcTBUH cO cT. 74 YK P®D, a Takke OTMEHBI WM TOTIOJTHUTEIEHOTO BO3-
JIOXKEHHS Ha OCYXKJICHHOTO 00A3aHHOCTEH pacCMaTPUBAIOTCS CYJIOM.

CornacHo JeicTByIolIeMy 3aKOHOAATEIbCTBY, OTMEHA YCIOBHOIO OCYXK-
JICHUST MOXKET paccMaTpUBaThCS Kak GopMa OCBOOOXKIEHUS OT YTOJOBHOM
OTBETCTBEHHOCTH B OTHOILIEHWH HCIIPaBUBIIETOCS YCIOBHO OCYXJEHHOIO U
KaK CaHKLHMS 3a HapylLIeHHE YCJOBHUN MPEAOCTABIEHHS YCIOBHOIO OCYXK-
JEeHMSL.

Yacte 1 cT. 74 YK PO ycTaHaBIMBAET, UTO €CIU 10 UCTEUCHUS HCIIbITA-
TEJBHOTO CPOKa YCIOBHO OCYKJIEHHBIM CBOMM MOBEACHHMEM J0Ka3al CBOE
WCIIpaBleHHe, TO CyJ IO MPEICTaBIEHUIO OpraHa, OCYIIEeCTBISAIOIIEro KOH-
TPOJIb 3a TMOBEACHHWEM YCIIOBHO OCYXKAEHHOTO, MOXET MOCTAaHOBUTH 00 OT-
MEHE YCJIOBHOTO OCYXKJEHHUS M O CHSATHHM C OCYXKJIEHHOro cyauMocTH. [Tpu
3TOM YCJIOBHOE OCYKICHHE MOXET OBITh OTMEHEHO 110 NCTEUCHUH HEe MEHee
MOJIOBUHBI YCTAHOBJIEHHOTO UCIIBITATEILHOIO CPOKa.

Koncturyuuonnsiii Cyn PO Ttaxke pasbaCHWI, 4YTO IOJOXKEHHA Y. ]
ct. 74 YK PO B ee KOHCTUTYIIMOHHO-TIPABOBOM HCTOJKOBAaHWM, BBITEKAO-
meM M3 coxpassouero cBoro cuiy I[loctanoBieHus: KOHCTUTYLMOHHOTO
Cyna PO ot 26 Hos6ps 2002 1. Ne 16-I1, He MpenaATCTBYIOT YCIOBHO OCYX-
JICHHOMY 00pamiaTeCs B Cy.I C XOJATaHCTBOM 00 OTMEHE YCIOBHOIO OCYXK/Ie-
HUS ¥ TIPEIIONAaraloT 00sM3aHHOCTh CyAa PacCMOTPETh 3TO XOHATAiCTBO IO
CYILIECTBY, HE3aBUCUMO OT HAJIWYUS MPENCTABIEHUS OpraHa, OCYLIECTBIISIO-

85 o o

Cwm. Taxoke: Mepbl yroJIOBHOH OTBETCTBEHHOCTH, HE CBSI3aHHBIE C M30JIALMelH OT obie-
ctBa: [locobue s COTPyIHHKOB YTOJOBHO-HCHONHUTENBHBIX HMHCTeKnuil. — ToMck,
2003. - C. 49-51.
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Iero KOHTPOJIb 3a TIOBEJACHHEM YCIOBHO OCYXKIEHHOro, MO JaHHOMY
Bompocy ™.

[poneccyanbHas AeATETFHOCT IO OTMEHE YCIOBHOTO OCYXKICHHUS B OT-
HOLIEHUH HCIIPABUBIIETO OCY)KICHHOTO OCYIIECTBISIETCS aHAJIIOTHYHO IIPO-
n3BojcTBY o YJ1O. CyneOHas mpakTHka, Kacaromasics MOTUBOB MPHHSTHS
pelleHuil, TOArOTOBKM MpelBapUTEIbHBIX MaTepuajoB M COJEpXKaHUA Cy-
JIeOHON HeATeNPHOCTH TaKKe eAWHA B OTHOIICHHH PacCMaTpPHBAaEMBIX IIPO-
M3BOJICTB.

JeiicTBylomiee yrojJoBHOE 3aKOHOJATEIbCTBO IIpeAycMaTpuBaeT ABa BU-
Jla OTPHULIATENBHBIX MOCTEICTBUI B Cllyuyae HapyIlIEHUs JIMLOM YyCJIOBHUH Mpe-
JOCTABIICHHUS YCIIOBHOTO OCYXKACHUS: a) HE CBS3aHHBIE C OTMEHOW YCIIOBHOTO
OCY)KIEHUs; 0) CBSI3aHHBIE C OTMEHOH YCIOBHOTO OCYKICHHS.

K mepBo#i rpymnmne MOKHO OTHECTH: a) JOTOJIHUTENILHOE BO3JIOKEHHUE 110
MPECTaBIEHUIO YTOJOBHO-UCTIOJHUTEIBHON MHCIIEKLIMK HAa YCIOBHO OCYX-
JieHHoro obs3aHHOocTeH (4. 7 c1. 73 YK P®) u 6) mpoaneHune UCIbITaTENbHO-
ro cpoka (4. 7 cr. 73 YK P®). Bropas rpynma mpaBOBBIX HOCIEICTBHIMA
BKJTIIOYaeT B ceOsl IBa BUJa OTMEHBI: a) 00s3aTeNbHYl0, B Cly4ae coBeplile-
HUS YCIIOBHO OCYX/ICHHBIM B T€UEHHE HCIBITATEFHOIO CPOKA YMBIILIEHHO-
TO MPECTYIUICHHUS CpeqHel TSHKECTH, TSHKKOTO MM 0c000 TSDKKOTO TPECTYII-
nenwii (4. 5 ct. 74 YK P®) u 6) dakynbTaTUBHYIO, T.€. TI0 YCMOTPEHHIO CY-
Jla, B clly4ae COBEPILEHUS YCIOBHO OCYXKIEHHBIM B TeUCHHE UCTIBITATEIbHO-
r0 CpoOKa MPECTYIJIEHHs M0 HEOCTOPONKHOCTH MIIM YMBIIIJIEHHOTO MPEecTyI-
neHust HebonbiIol Tspkecty (4. 4 cr. 74 YK PO).

B cootBerctBum ¢ u. 7 ct. 73 YK P® B ciyvae, ecnu 11t vcripaBiIeHMs
YCIIOBHO OCYKIIEHHOTO HEJIOCTATOYHO YCTAHOBJICHHBIX IJIsl HETO OOsI3aHHO-
CTeil, HauaJbHUK YTOJIOBHO-UCIIOIHUTENILHOW WHCIEKIIMA BHOCUT B CYJ MO-
TUBHPOBAHHOE MPEACTABICHUE O JOIONHEHWH paHee YCTAHOBICHHBIX IS
ocyxneHHoro obszanHoctel. CormacHo 4. 2 ct. 190 YUK PO, takoe npen-
CTaBJICHUE BHOCUTCS B CYJ, €CIIM YCIOBHO OCYXJICHHBI HE UCTIOIHUI Tpe-
6oBanus 4. 4 c1. 188 YUK PD:

- YCJIOBHO OCYXXJICHHBII HE OTUMTBIBACTCS Tepe]] yrOJIOBHO-UCIIOIHU-

TeJBbHOM MHCIIEKIIMEN O CBOEM ITOBEJICHUH;
- He WCIOJHSET BO3JIOKEHHBIE Ha HETO CYIOM 00sS3aHHOCTH;
- He SIBISETCS 10 BEI30BY B YTOJIOBHO-HCIOTHUATEIHHYIO HHCIICKIIUIO.

8 ITo xano6e rpaxnannsa Crumoposa C.A. Ha HapyLIEHHE €ro KOHCTHTYLHOHHBIX PAB
4. 1 ct. 74 YK P® n u. 1 cr. 399 VIIK P®: Onpenenenne Koncruryunonnoro Cyna PO
ot 04.11.2004 r. Ne 342-O // Koncynerant [lntoc [Dnexkrponnsiii pecype]: CrnpaBoyHas
npaBoBas cuctema. — Bepcust [Ipod, cereBas. — Dnexktpon. nan. — M.: AO KoHncynbrant
[Tmroc, 1992 — . — Pexxum goctyna: Kommetotep. cetb Hayu. 6-ku Tom. roc. yH-Ta, cBO-
OOIHEIA.
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Kpome Toro, mpu HesiBKe B MHCIEKIHIO 0€3 yBa)KUTENbHBIX NPUYUH yC-
JIOBHO-OCYX/ICHHBIH MOXXET OBITh MOJABEPrHYT NpHBOAY. s 3TOr0 Hayanib-
HUK MHCIEKLIUHU BBIHOCUT MOCTAHOBIIEHHE O MPHUHYIUTENBHOM IPUBOAE, KO-
TOpOE YTBEPXKIAETCSA COOTBETCTBYIOLIMM HAa4YaIbHUKOM MOIPa3JeNIeHUs Op-
FaHOB BHYTpEHHMX Jeil. [locnenHuii npu yTBEp:KAECHUHM MOCTAHOBIIEHHS IIO-
pyYaeT ero UCHOIHEHHE KOHKPETHOMY COTPYIHUKY MUIULIUH.

Cremyer MMeTh B BHIY, YTO NMPHUBIEYEHHE OCYKIEHHBIX, OTOBIBAIOIINX
HaKa3aHWe B BHIE JIMIIEHNS CBOOOMBI, B yCTAaHOBIEHHOM 3aKOHOM ITOPSIIKE K
paboTam 1o OJaroycTpoOMCTBY TEPPUTOPUU HCIIPABUTENBHBIX YUpPEXKICHUI
0e3 omaThl TpyAa He MOXKET PACLIEHUBATLCS KaK MPOU3BOJIBHOE BO3I0XKEHHE
Ha HUX JIONOJHUTENBHBIX 0053aHHOCTEH, MOCKObKY, Ha3Hauask OCYKIEHHO-
My Haka3zaHMe B BHJE JIMILIEHNUS CBOOOBI, CY/ YK€ TeM caMbIM Ipeaomnpeie-
JsIeT HeoOXOJMMOCTh M BO3MOXKHOCTH HMCIIOJB30BAaHMS B CHIy 3aKOoHa (4. 2
cT. 9 YUK P®) B xauecTBe OAHOTO M3 OCHOBHBIX CPEICTB HCHpAaBICHUSA
OCYXJEHHBIX UX NPHUBIEYEHNE K OOIIECTBEHHO TTOJIE3HOMY TPYIY

Ecnmn ycnoBHO OCy:KAEHHBIH YKIOHUIICS OT MCIOJNHEHHS BO3JI0’KEHHBIX
Ha HEro CyIoM O0s3aHHOCTEH WM COBEPILIMI HapylIeHHe OOIIeCTBEHHOTO
MOpsA/Ka, 32 KOTOpOe Ha HEero OBIII0 HAJIOXKEHO afMUHHCTPATHBHOE B3BICKa-
HUE, yTOJOBHO-UCIOIHUTENbHASI MHCIEKLKSl BHOCUT B CyJ] IPEACTaBICHUE O
MPOAJIECHUH UCIBITATENILHOIO CPOKa, HO He Oojee 4eM Ha oauH rof (4. 2
ct. 74 YK P®). IIpu mob6oM u3 BblllIEHA3BaHHBIX HAapyIIEHHH YTOJOBHO-
WCIOJIHUTEIbHA WHCHEKUUS NPEAYNpPEkAAeT YCIOBHO OCYXKIEHHOIO B
MUCbMEHHOI (hopMe O BO3MOXKHOCTH OTMEHBI YCJIOBHOTO OcyxaeHus (4. 1
cT. 190 YUK PD).

Yacts 3 c1. 74 YK PO ycraHaBiuBaeT, 4To B Cllydae CUCTEMATUYECKOIO
WIX 3JI0CTHOTO HEUCIIOJIHEHUS YCIOBHO OCYXKICHHBIM B T€UEHHE HCIIbITA-
TEIIBHOTO CPOKA BO3JIOKEHHBIX HAa HETO CyJOM O0si3aHHOCTeH b0 ecnu yc-
JOBHO OCY>KJEHHBII CKPBUICSA OT KOHTPOJIs, Cy[ 110 NPEeACTABICHHIO OpraHa,
YKa3aHHOTO B YaCTH NEPBOI HACTOSIIEH CTaTbU, MOXKET TOCTAHOBHUTH 00 OT-

87 Cm.: 06 otkase B MIPUHATHN K PAaCCMOTPEHHIO Xkajno0sl rpakiannia Edanosa A.B. Ha
HapylIeH’e ero KOHCTUTYLMOHHBIX npaB cT. 106 YUK P®: Onpenenenunie Koncturym-
onnoro Cyaa P® ot 23.06.2005 r. Ne 296-O; O6 oTka3e B MPUHITHH K PACCMOTPEHHUIO
*KanoOsl rpaxaanuHa Jlemko A.lIO. Ha HapylleHHe ero KOHCTUTYUHMOHHBIX mpaB cT. 106
YUK P®: Onpenenenne Koncturyunonsoro Cyna P® ot 24.03.2005 r. Ne 152-0 // Kon-
cynbranT Ilmoc [DnexTponHblil pecypc]: CnpaBouHas mpaBoBas cuctema. — Bepcus
[Ipod, cereBas. — DnexTpoH. gaH. — M.: AO Koncynsrant [lmtoc, 1992 — . — Pexum goc-
tyna: Komnetotep. cetb Hayu. 6-xu Tom. roc. yH-Ta, CBOOOAHBII.
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MEHE YCIIOBHOI'O OCY)KJCHUS U MCIOJHEHUH HaKa3aHWs, HA3HAUCHHOrO MpH-
TOBOPOM CyJa.

CucreMaTi4ecKM HEHCIIOJNHEHHEeM O0S3aHHOCTEH SBISIOTCA COBEpIle-
HUE 3alpellleHHbIX WM HEBBIIOJHEHHE MPEANUCAHHBIX YCIOBHO OCYXIEH-
HOMY AelicTBuii Ooliee ABYX pa3 B TeUCHHUE rofa (HaIudIne ABYyX MHCHMEHHBIX
npenynpexaeHuid) audo npoaokutenasHoe (6onee 30 aHEH) HEUCTIONHEHHE
00s13aHHOCTEH, BO3JIOKEHHBIX Ha HEero cyaoM (4. 5 ¢t. 190 YUK P®). Kpome
toro, Bepxosusiit Cyn PD pa3bsicHWI, 4TO MO 37OCTHOCTBIO CIEAYEeT I10-
HUMAaTh NIPOAOJIKEHUE HEUCIOJIHEHUs ATUX 00sS3aHHOCTEH Mocie caenaHHo-
r0 KOHTPOJIMPYIOLIUM OPTaHOM MpenynpexaeHus B MUCbMEHHOH (opMme o
HEJIOITyCTUMOCTH MOBTOPHOTO HAPYIIEHHS YCTAHOBIEHHOTO IMOPS/IKA OTOBI-
BaHMsI YCIIOBHOTO OCY)KJEHUS, JINOO KOT/A YCIOBHO OCYKIEHHBIN CKpPBUICS
OT KOHTPOJIS TTOCTIe TAKOTO NMPeaypekIeHNs

Cnenyer UMeTh B BUAY, UTO OTMEHUTH YCJIOBHOE OCYXAEHHUE IO ITOMY
OCHOBaHMIO MOXHO 33 CUCTEMAaTU4YeCKOE WM 3JI0CTHOE HEUCIIOIHEHHUE JINIIb
006sI3aHHOCTE, Ha3HAYCHHBIX IPHUTOBOPOM HIIM HHBIM PELICHHEM Cyfa® .

Ecnm ycrnoBHO ocyxaeHHbIH, KoTopoMy B cuiy 4. 3 cT. 73 YK P® ycra-
HOBJIEH MaKCHMAaJbHbII HCIBITATENbHBIA CPOK, YKIOHHWJICS OT MCIOJHEHHS
BO3JIO’KEHHBIX 00SI3aHHOCTEN MM HapyUIMi 0OLIeCTBEHHBIH MOPSIOK, 32 UTO
Ha Hero OBUIO HANOXEHO aJMHUHUCTPATHBHOE B3BICKAHME, CyI, MPOIJIEBAs
€My HCTBITATENbHBIN CPOK B COOTBETCTBHHM C 4. 2 cT. 74 YK P®, c yuetom
€ro MOBeIeHUs U JPYTUX JaHHBIX, XapaKTePU3YIOIUX €ro JUYHOCTb, MOXKET
BBIATH 3a MIPEIeTbl MAKCHMAIBHOTO CPOKA, HO He GOIIee 4eM Ha OHH FOx .

88 O mpaxTiKe HA3HAYEHMS CyIAMH YrOJOBHOTO Hakasamms: Iloctamosnenne Ilnemyma
Bepxosroro Cyaa P® ot 11.06.1999 r. Ne 40 // Koncynbrant [lnroc [DnekTpoHHBIH pe-
cypc]: CnpaBounas npaBoBas cuctema. — Bepcus [Ipod, ceteBas. — DinekTpoH. AaH. — M.:
AO Koncynbranr [lmtoc, 1992 — . — Pexxum noctyna: Komnbtorep. cetb Hayu. 6-xu Tom.
roc. yH-Ta, CBOOOTHBIIA.
8 Cwm.: O630p cyne6GHON paGOTHI FAPHH3OHHBIX BOCHHBIX CYIOB 10 PACCMOTPEHHMIO Yro-
noBHBIX gen 3a 2004 r. // O630p cyneOHO#M mpaktuku BepxoBHoro Cyma P® ot
23.06.2005 r. // KoncynwsranT [Lntoc [DnexkrpoHHsIii pecypc]: CripaBouHas MpaBoBas CHC-
tema. — Bepcus [Ipod, ceteas. — Dnektpon. nan. — M.: AO KoncynwsranT [lnroc, 1992 —
. — Pexxum noctyna: Kommbtorep. cets Hayd. 6-ku Tom. roc. yH-Ta, CBOOOHBIN.
%0 NPAaKTUKE Ha3HAuY€HUs CyJaMHu YrojloBHOro HakasaHus: IloctanoBnenue [lnenyma
BepxosHoro Cyaa P® ot 11.06.1999 r. Ne 40 // Koncynbraut [lntoc [DaeKTpoHHbIH pe-
cypc]: CnpaBoyHas npaBoBas cuctema. — Bepcus [Ipod, cereBast. — DnekTpoH. aaH. — M.:
AO Koncynprant [Tntoc, 1992 —. — Pexxum nocryna: Kommetotep. cets Hayd. 6-xu Tom.
roc. yH-Ta, CBOOOHBIH.

Cm.: O030p cyneOHOIT pabOTHl TrapHU3OHHBIX BOSHHBIX CYOB IO PACCMOTPEHUIO Yro-
JoBHBIX nen 3a 2004 r. // O630p cynebHOM mpaktuku BepxoBHoro Cyna P® ot
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B ciyuae oTkasa cyJa B yAOBJIETBOPEHHH MPEACTABICHUS HHCIEKIMH 00
OTMEHE YCJIOBHOTO OCYKIEHHUS M HCIOJHEHHHM HaKa3aHWs, HAa3HAUYEHHOTO
[IPUTrOBOPOM CyJ1a, IOBTOPHOE MPEJCTaBIEHNE BHOCUTCS B CY[l I10CJIE BbIHE-
CEHHUsI YCIOBHO OCY>KA€HHOMY MEpBOTO e MUCbMEHHOI'0 IpenyNnpexaAeHHs
00 OTMEeHE yCIOBHOT'O OCYXICHHS.

Yacts 4 cr. 74 YK P® ycranaBnuBaet, 4YTo B CiIydae COBEpIIEHUS yC-
JIOBHO OCYXXIEHHBIM B TE€UEHHME HCIBITATEILHOIO CPOKa MPECTYIJIEHHA MO
HEOCTOPOXKHOCTH JIMOO YMBIIIJIEHHOTO MPECTYIJICHUs! HeOOIbIION TSHKECTH
BOIIPOC 00 OTMEHE WJHM O COXPAaHEHWH YCIOBHOTO OCYXKACHUS pelIaeTcs
CYJOM.

BepxoBubiit Cyn PD pa3bscHuI, 4To B 3TOM cliyyae BOIpoc 00 OTMeHe
WM COXPAaHEHWH YCIOBHOTO OCY)KICHHUS peIlaeTcsi CYAOM C y4eTOM Xapak-
Tepa OOLIECTBEHHOW OMACHOCTU NEPBOTO M BTOPOTO MPECTYIUIEHHUS, CMST-
YAOLIUX WU UHBIX O0CTOSITENILCTB, XapaKTePU3YIOLINUX JINYHOCTh OCYKIEH-
HOIr'o (HOJ’IO)KPITGJ'[I:HOﬁ XapaKTEPUCTUKU, HAJIMINU HaA VIXKAMBECHUHN HECOBEP-
LIEHHOJIETHUX JAETeH WM HeTPYIOCIOCOOHBIX POICTBEHHHKOB, OTHOIICHUH
K COJCSIHHOMY U T.IL.) .

B cootBerctBHM co cT. 74 YK P® ycrnoBHOE oCyXIeHHE MOXET OBITh
OTMEHEHO TOJIbKO B TOM Cllydae, €ClIM OCY>KIEHHbII COBEPLUMII MIpecTyIlie-
HYE B MEPHOJ] HCIIBITATEILHOIO CPOKa . B cllydae OTMEHBI YCIOBHOTO OCY-

23.06.2005 r. / Koncynbrant [1lntoc [DnextpoHHsblit pecypc]: CripaBouHas npaBoBast CUC-
tema. — Bepcus I1pog, cereBast. — Dnekrpon. naH. — M.: AO Koncynsrant [Tnroc, 1992 —.
— Pexxum nocryna: Kommetotep. cers Hay4. 6-ku Tom. roc. yH-Ta, CBOOOIHBIH.

o' Cm.: BBC. — 1997. — Ne 8. — C. 4-5; O mpaxTHKe Ha3HAYECHHs CyJaMH YrOJOBHOTO Ha-
kasanus: [Tocranosnenue [Inenyma Bepxosroro Cyna P® ot 11.06.1999 r. Ne 40 // Kon-
cynpTanT [lmroc [OnektponHelid pecypc]|: CnpaBouHas mpaBoBas cucrtema. — Bepcus
[Ipod, cereBas. — DnexrpoH. aaH. — M.: AO Koncynsranr [lmtoc, 1992 —. — Pexxum moc-
tyna: Komnbetorep. cets Hayu. 6-ku Tom. roc. yH-Ta, CBOOOIHBIN.

Cwm.: O630p cynebHol pabOTHI TapHU30HHBIX BOGHHBIX CYJOB 10 PACCMOTPEHHUIO yTO-

noBHBIX Jien 3a 2004 r. // O630p cynebHoii mpakTuku BepxoBHoro Cyna P® ot
23.06.2005 r. // Koncynsrant [Inroc [DnekrporHslii pecypc]: CripaBouHast mpaBoBasi CHC-
Tema. — Bepcus [Ipod, ceteBass. — Dnekrpon. naH. — M.: AO KoncynwranT [Tnroc, 1992 —
. — Pexum nocryna: Komnbtotep. cetb Hayu. 6-xu Tom. roc. yH-Ta, CBOOOIHBIN.
92 Cm.: BBC. — 1999. — Ne 7. — C. 14 (no neny Amkuesa); O NpaKTHKe HA3HAYCHHS Cya-
MU yroysioBHoro HakasaHus: [locranoBnenue I[lnenyma Bepxosnoro Cyma P® or
11.06.1999 r. Ne 40 // Koncynbrant [lmoc [OnekrponHsiii pecype]: CripaBouHast mpaBo-
Bas cucrema. — Bepcus [Ipod, cereBast. — Dnekrpon. gan. — M.: AO KoncynbranT [Lnroc,
1992 —. — Pexxum noctyna: Kommetorep. cets Hayd. 6-ku Towm. roc. yH-Ta, CBOOOJHBIN.
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JKIEHUS CyJl Ha3HAadyaeT HaKa3aHUE M0 MpaBWIaM, MPeIyCMOTPEHHBIM cT. 70
YK PO (1m0 coBOKYITHOCTH HpHFOBOpOB)93.

Ecnmu B OTHOWIEHNMHM YCIOBHO OCY>KIEHHOTO JIMIa OyAeT yCTaHOBJIEHO,
YTO OHO BMHOBHO €Ill€¢ U B APYTOM IPECTYIUIEHWH, COBEPLIEHHOM 1O BBIHE-
CEHHUsl NPUTroBOpa MO MEpPBOMY ey, MpaBUjia HAa3HAUEHUs HaKazaHWs IO
COBOKYITHOCTH mpectyruieHu# (cT. 69 YK P®) He MoryT OBITH PUMEHEHBI,
MOCKONBKY B cT. 74 YK P®, pernameHTHpytomieil mopsaoK OTMEHBI YCIIOB-
HOTO OCY>KIEHHUS! W TMPOJJIEHUs] UCIIBITATEIbHOTO CPOKa, JIaH HCUepIbIBato-
MIAH TIepedeHb 00CTOATENBCTB, IPH KOTOPBIX BO3MOXKHA OTMEHA YCIOBHOTO
ocyxIeHus. B Takux ciyyasx NpUIroBOpHl IO TIEPBOMY U BTOPOMY JeIly MC-
TOJTHSIFOTCS CAMOCTOSITENBHO .

B cnyuae coBepiiieHHst yCIOBHO OCYXACHHBIM B T€UEHHE UCTIBITATENbHO-
IO CPOKa YMBILUIEHHOTO MPECTYIUJIEHUs] CpeAHed TSKECTH, YMBIIUIEHHOrO
TSXKKOTO MIJIA 0CO00 TSHKKOTO MPECTYIUIEHUS CYJl OTMEHSIET YCIOBHOE OCYXK-
JIeHWe U Ha3HayaeT eMy Hakas3aHHe IO MpaBuiaM, NpeayCMOTPEeHHbIM cT. 70
YK PO.

Bepxosnsiit Cyg PO Takke pazbaCHWII, UTO €CIIA YCIOBHO OCYKIACHHBIN
B MEPUOJ MCIIBITATEILHOTO CPOKA COBEPIIWJI HOBOE MPECTyIUIEHHE (YMBIII-
JICHHOE WM HEOCTOPOXKHOE), CyI, pellas BOIpoc o0 OTMEHE YCIOBHOTO
OCYXXIeHHSI Ha OCHOBAaHWM YacTH 4eTBepTol wim msaroi cT. 74 YK PO, nHa-
3HayaeT BUJ MCIIPaBUTEIbHOIO YUpexAeHus 1o mnpasuiam cr. 58 YK PO ¢
Y4eTOM KaTeropwii MpecTymieHnH, npenycMoTpeHHbIx cT. 15 YK P®. [Ipu
3TOM B Clly4yae, KOrJla YCIOBHOE OCY>KJIeHHe ObLIO Ha3HAYEHO 3a COBEPILEHHUE
0c000 TSHKKOTO TMpecTyIUIeHUs] JIMOO BHOBH COBEPIICHHOE MpecTyIIeHHEe
SBIISIETCA 0CO00 TSDKKUM, OTOBIBAHME HAKa3aHUS OCYKIEHHOMY Ha3zHauaeTcCs
B UCHPABUTENILHOW KOJIOHUM CTPOroro pexxuma. Ecim HU ofHO U3 mpecTyn-
JeHui He ABIsAETCS 0c000 TSKKMM, OTOBIBAHHME HAKa3aHUS OCYXKIEHHOMY
Ha3HayvaeTcsl B UCTIPAaBUTENILHOW KOJIOHWH 00IIero pexxuma. B ciydae cucte-
MaTHUYECKOr0 MJIM 3JIOCTHOTO HEUCIIOJIHEHUS YCIOBHO OCYXIEHHBIM B Teue-
HUE UCTIBITATENIHHOTO CPOKa BO3JIOKEHHBIX HAa HETro 00s3aHHOCTEH Cyl, Mpu-

% Cwm.: BBC. — 1999. — Ne 7. — C. 14 (o geny UYepmmnmesa); O NPaKTHKE HA3HAUCHHs
cynamu yroyiopHoro Hakaszanus: Iloctanosnenue Ilnenyma Bepxosnoro Cyna PO ot
11.06.1999 r. Ne 40 // Koncynabtant Ilmtoc [DnekTponHslii pecypc]: CripaBouHas npaBo-
Bas cucrema. — Bepcus [Ipod, cereBas. — DnekrpoH. nan. — M.: AO Koncynsrant [Litoc,
1992 — . — Pexxum noctyna: Komnbstorep. cets Hayu. 6-ku Tom. roc. yH-Ta, CBOOOAHBIN.

% Cwm.: Onpenenenne CK BC P® Ne 6-032/2001 mo geny Haceiposa // Kowcymbrant
[Tmroc [Dnextponnsiii pecypce]: CrnpaBouHas mpaBoBas cuctema. — Bepeus [Ipod, cere-
Bas. — OnektpoH. aaH. — M.: AO KoncynsranT [Tmoc, 1992 — . — Pexxum nocryna: Kom-
netoTep. cetb Hayd. 6-ku Tom. roc. yH-Ta, CBOOOIHBIIA.
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HUMas pellieHue 00 OTMEHE YCJOBHOTO OCYXKJIEHWsS M WCIOJHEHWUW HaKa3a-
HUS B BUJE JIUIIIEHUS CBOOOIBI 10 OCHOBAHUSM, YKa3aHHBIM B 4. 3 cT. 74 YK
P®, naznauaeT BUJ WCHPABUTEIHHOTO YYPEXKACHWS B COOTBETCTBUU CO
cr.ct. 15 1 58 VK PO”.

[Tpu BO30Yy’XJ€HUH YTOJOBHOTO Jiejia B OTHOLIEHUU YCJIOBHO OCYXJIEH-
HOTO cJleloBaTesb, MPUHSABIIMKA JeJI0 K MTPOU3BOJICTBY, 00s3aH HANPaBUTh B
WHCIIEKIINIO MMMCEMEHHBIHN 3ampoc. B ciydae HaxoXIeHUs! OCYXKIEHHOTO Ha
ydeTe WHCTEKIVs B TeUeHHEe TpeX JHeH o0s3aHa OTBETUTh Ha 3aIlpoc ¢ Tpe-
JIOCTaBJICHWEM KOIUHM MPHUTOBOpa Cyza, 0030pHOW CIpaBKH, WHBIX HE00XO-
JIUMBIX MaTEPUAJIOB.

B cootsercTBum ¢ 4. 3 c1. 399 VIIK P® pemenue o0 y4acTun oCyKJeH-
HOTO B cy/eOHOM 3acefaHuy npuHuMaet cyn. Yacte 2 c1. 399 VIIK PO yc-
TaHABIIMBAET, UTO B CyZieOHOE 3aceaHne BBI3BIBAETCS MPEJCTABUTEND ydpe-
JKICHUS, UCTIOHSIONIETO HaKa3aHWe, WM KOMIIETEHTHOTO OpraHa, 1Mo Ipe-
CTaBJICHUIO KOTOPOTO pa3peliaeTcsi BOMPOC, CBA3AHHBIM C WCIOJHEHHEM
MPUTOBODPA.

Ecnu cyn mpuper kK BBIBOAY O HEOOXOJUMOCTH COXPaHEHMs yCIOBHOTO
OCYXXJIEeHHs, TO B OIUCATEeIhbHONW YacTH MPUIOBOpPa JOJDKHO COJEpPKAThCA
YKa3aHUe Ha 3TO, a B PE30JIOTUBHOMN YacTH — YTO YCJIOBHOE OCYXACHHE I10
TIepBOMY MPUTOBOPY UCTIOTHSIETCS CAMOCTOSITEIIBHO .

8. OcB000kI€eHHE 0T OTOLIBAHUS HAKA3aHUS B CBSA3HM C HCTeYeHHEM
CpOKOB JAaBHOCTH OﬁBl/lHl/lTeJIbHOFO npnr030pa

ITyakr 9 u. 1 c1. 397 u n. 2 4. 1 c1. 399 VIIK P® ycranaBauBaroT, 4To
BOIIPOCHI OCBOOOKIEHMS OT OTOBIBAHWS HAKa3aHWS B CBA3M C HCTEUEHHEM
CPOKOB JAaBHOCTH OOBHHHUTENBHOIO IPUTOBOPA B COOTBETCTBUM cO cT. 83 YK
P® pazperarorcs cyaoM 10 X0aTallCTBY OCYKAEHHOTO.

Crartps 83 YK PO ycranaBiamBaeT, 4TO JIMIIO, OCYKJEHHOE 33 COBeEpIIe-
HHE IIPeCTyIUIeHHs, OCBOOOKIAeTCsl OT OTOBIBAHMS HAaKa3aHWs, €CIH OOBH-

% O npaxmuxe nasnauenus cyoamu BUIOB HCIPABHTETBHEIX yupexaenuii: [locTaHoBe-
Huem [Tnenyma BepxoBaoro Cyma P® ot 11.04.2000 r. Ne 14 // Koncynsrant I[lmoc
[Onexrponnsiii pecypc]: CrnpaBounas mpaBoBast cuctema. — Bepcust IIpod, cereBas. —
OnektpoH. aaH. — M.: AO KoncynbranT [Tmtoc, 1992 — . — Pexum nocryna: KomnbioTep.
cetb Hayu. 6-ku Towm. roc. yH-Ta, CBOOOIHBIIA.

% O mpakTHke Ha3HAYEHMs CyJaMM YTOIOBHOTO Hakasamws: IloctaHoienue Ilnemyma
Bepxosnoro Cyna P® ot 11.06.1999 r. Ne 40 // Koncynprant Ilntoc [DnekTpoHHBIN pe-
cypc]: CnpaBouHas npaBoBasi cuctema. — Bepcus [Ipod, ceteBast. — DnekTpoH. aaH. — M.:
AO Koncynprant [Troc, 1992 — . — Pexxum moctyna: Kommetotep. cetb Hayu. 6-xu Tom.
roc. yH-Ta, CBOOO/IHBIH.
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HUTENBHBIA PUTOBOP CyJa He ObUI MPUBEJEH B UCTIOJHEHHWE B CIEAYIOLINE
CPOKH CO JHS BCTYIIJICHUS €T0 B 3aKOHHYIO CUJTY:

a) JIBa T0JIa TIPU OCYKIACHUH 3a MPECTyIUIEHUEe HeOObIION TSKECTH;

0) 1IeCTh JIET MPHU OCYXACHUU 3a MPeCTyIIeHHe CPeJHEH TSKeCTH;

B) JIECATh JIET TIPU OCYKJCHHUH 32 TSHKKOE MPECTYIUICHHE;

T) MATHALATH JIET MIPH OCYKIEHUH 32 0CO00 TSHKKOE MPeCTyTIIeHHe.

Tedenne CpoKOB TaBHOCTH MPUOCTAHABIMBAETCS, €CJIA OCYXKIEHHBIN YK-
JIOHSAETCS OT OTOBIBAHMsI Haka3aHWs. B 3ToM ciyyae TeueHHe CPOKOB JaBHO-
CTH BO30OHOBJISIETCS C MOMEHTA 3aJIepKaHUs OCYKISHHOTO WIIU SBKU €TO0 C
noBuHHOW. CpOKHM JaBHOCTH, UCTEKIINE K MOMEHTY YKJIOHEHHUS OCYKJIEHHO-
ro OT OTOBIBAaHUS HaKa3aHMA, TIOJJIeXKAT 3a4eTy.

Bompoc o mpuMeHeHHHM CpPOKOB JaBHOCTH K JIMILY, OCYXKICHHOMY K
CMEpPTHOW Ka3HW WM MOKU3HEHHOMY JIMIIIEHHIO CBOOO/IBI, PEeNIaeTCs CyIOM.
Eciu cyn He couTeT BO3MOXXHBIM MPUMEHUTH CPOKH JABHOCTH, 3TH BHIBI
HaKa3aHUI 3aMEeHSIOTCS JIMIIEHHEM CBOOOIBI Ha OIpe/IeIeHHBII CPOK.

K numam, ocyxaeHHBIM 32 COBEpIIEHHE MPECTYIUICHUH MPOTHUB MUpa U
0e30macHOCTH YeJIOBeUeCTBa, MPEyCMOTPEHHBIX CT.CT. 353, 356, 357 u 358
VYK PO, cpoku JaBHOCTU HE IPUMEHSIOTCS.

9. UcnojiHeHNe NPUTr0OBOPA NPH HAJIMYUM APYTHMX HEHCIIOJHEHHbIX
NPHUIOBOPOB, €CJIM 3TO HE PEICHO B MOCJEHEM 110 BPEMEHH NPUToBOpe

CormacHo tpeboBanusm 1. 10 4. 1 ct. 397 VIIK P®, cyn paccmatpuBaet
BONPOC 00 WCMOJHEHWU MPUTOBOpa MPU HAJMYWU JPYTHUX HEHCIIOJHEHHBIX
NPUTOBOPOB, €CIIM TO HE PElICHO B IMOCIEAHEM IO BPEMEHU MPUTOBOPE B
cootBeTcTBUH cO CcT. 70 YK PO.

Bomnpoc 00 ucmonHeHnN MPUTOBOpa MPU HATHIAN APYTAX HEHCIOTHEH-
HBIX TIPUTOBOPOB BO3HHUKAET B CIIydasx, KOTJa CyIdy MpH MOCTAaHOBICHHUU
MOCJIEZIHETO TI0 BPEMEHH IPUTOBOPa He OBLIO M3BECTHO O HAIWYHHU JAPYTHX
HEWCIOTHEHHBIX IPUTOBOPOB B OTHOIIEHUU ATOTO OCYKICHHOTO (HaIpuMep,
KOrJia B MaTepuaiax Jeja OTCyTCTBYeT KOMHs MPeblIyLIero IpuroBopa).

[Ipu pemennn Bompoca O MPUMEHEHUH K OCY)KICHHOMY HaKa3aHUS MO
BCEM HEWCIIONHEHHBIM MPHUTOBOPAM CyIl PYKOBOACTBYETCS OOILIMMH IIpaBHU-
JaMy Ha3HaueHHs Haka3aHHs MO0 COBOKYITHOCTH MpUTroBopoB. OO1iee npaBu-
JI0 3aKJII0YaeTCsl B TOM, YTO K HaKa3aHWIO, HA3HAYCHHOMY I10 IOCIIEAHEMY
MPUTOBOPY, YaCTUYHO WM MOJTHOCTBIO TPUCOETUHSIETCS HEOTOBITas JacTh
0 MpebIayIeMy npuroBopy cyaa (4. 1 cr. 70 YK PO).

I'maBHBIM yCIOBHEM MPUMEHEHUs pacCMaTPUBAEMbBIX HOPM SIBIISIETCA TO,
YTO O HaJMYMHM HECKONBKHAX HE TPHUBEICHHBIX B HCIIONHEHHE IPHTOBOPOB
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CyAy, IOCTaHOBUBLIEMY MOCJEIHUI MPUTOBOp, He ObLIO M3BECTHO. B mpo-
THUBHOM CJIy4ae BONPOC O MPHCOEANHEHNN HaKa3aHUs MO MpeAbLIyLIIUM IIpHU-
TOBOpPaM JIOJDKEH OBITh pelleH IPH MOCTAHOBIEHUH TIOCIEIHETO 10 BPEMEHH
npuroBopa. HenpucoeauHeHre Haka3aHUs MO MpeAbILYLIEMY NPUTOBOPY, O
KOTOPOM CyZy OBIJIO M3BECTHO, K HaKa3aHHIO, HA3HAYEHHOMY 3a HOBOE IIpe-
CTyIUIEHHE, PACIIEHNBACTCS] KaK HEMpPaBUIbHOE NPUMEHEHNE 3aKOHA, BIIEKY-
1iee OTMeHy HPUroBopa’ .

Hasnauast Haka3aHue IO COBOKYITHOCTH MPHTOBOPOB, CY JIO/IKEH Pac-
10J1araTh TOYHBIMH JaHHBIMH O TIPEKHUX CYIUMOCTSIX

Ecnn B Xozie MCTIONHEHWS IPUTOBOPA BEIABIASTCSA ONWH MM HECKOJBKO
paHee BBIHECEHHBIX M BCTYNUBIIUX B 3aKOHHYIO CHIIy, HO HEUCIIOJIHEHHBIX
IPpUTroBOPOB, NMPpHUYIEM BO BPEM HCIIOJHEHUS IMMPUTOBOPOB OJWH U3 HUX OT-
MEHSeTCS B TIOpAZAKE HAI30pa, CyI B CBS3HM C 3TUM JIOJDKEH MCKIIOUUTH U3
COBOKYITHOCTH Mepy HaKa3aHUsl, HA3HaYeHHYIO0 OTMEHEHHbBIM IPUTOBOPOM.

Bonpocsl, cBsi3aHHbBIE ¢ UCIIOJIHEHUEM MPUTOBOpa MPU HAJIMYUM JPYTUX
HEWCIIOJIHEHHBIX IMIPUTOBOPOB, PACCMATPHBAIOTCSA CYyJIOM, MOCTaHOBHMBIINM
HocaAeJHUN 10 BpeMeHH NpUrosop. Eciiu 3TU BOIIPOCH! BO3HUKHYT BHE paid-
OHA JIEATENIFHOCTH CyJa, IIOCTAHOBHBIIETO MOCIEIHUN MO0 BPEMEHHU IPUTO-
BOp, OHH Pa3peIIaloTCs CyIOM TOTO K€ YPOBHS MO MECTY MCHOJHEHUS IpH-
roBopa

Hecmortpst Ha To, uTO 1. 5 4. 1 cT. 399 VIIK P® ycTanaBiuBaeT, 4To 3TH
BOIIPOCHI PAcCCMaTPHUBAIOTCS MO MPEICTABICHHUIO OpraHa WM YUpeKIeHUs,
WCTIONHAIOIINX HaKa3aHWe, NaHHAs cyaeOHas AeATeNbHOCTh MOXKET OBITh
MHHULMUPOBAHA TaKXKe IMPOKYPOPOM HJIH [0 YCMOTPEHUIO CyJa.

10. 3aueT BpeMeHH coaep:kaHMs MO CTPaKeil, a TAKIKe BpeMeHH
npedbIBAHUS B JIe4eOHOM YUpeKIeHUn

[Mynkr 11 9. 1 c1. 397 . 2 4. 1 ct. 399 VIIK P® ycranaBnuBaiot, 4To
BOTIPOCHI, KacaroIrecs 3a4eTa BPeMeH! COICPIKAHUS O] CTpakel, a TaKkKe
BpeMeHM NpeObIBaHUS B JIEYEOHOM YUPEKJACHWH B COOTBETCTBHH CO
ct.cT. 72, 103 1 104 YK P®, pazpemarorcst CyloM MO XOJAaTaHCTBY OCYX-
JCHHOTO.

97 Cm.: CGOpHHIK TocTaHOBIeHHH TieHymMoB Bepxosueix Cyno CCCP u PCOCP (Poc-
cuiickoit @enepanun) mo yrojoBHeM genam. — M., 1997. — C. 212.

% Cm.: BBC. — 1999. -~ Ne 5. — C. 9-10.

9 HayuHo-npakTiueckuii KOMMEHTapuil K YToJlOBHO-NpolLeccyaibHOMy Konekcy Poc-
cuiickoit ®enepauuu. — M., 2002. — C. 663.
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Cratps 72 YK P® onpenensier, 4To CpOKHM JIMIIEHHs MpaBa 3aHUMATh
onpeJieseHHbIe JOKHOCTH UM 3aHUMAThCSI ONPEAEIIEHHON AesITebHOCTbIO,
WCTIPABUTENBHBIX Pa0OT, OTpaHUYEHHS MO BOCHHOW CIIykOe, OrpaHn4eHs
cB00OBI, apecTa, collep)KaHusl B JUCLUTUIMHAPHON BOMHCKOW 4acTH, JHIe-
HUSI CBOOOBI MCUKCISIOTCS B Mecslax M rojax, a 00sa3aTenbHbIX padoT — B
yacax.

IIpu 3aMeHe Haka3aHUsA WM CIOXKEHMHM HakKa3zaHWH, MpeayCMOTPEHHBIX
4.1 ct. 72 VK P®, a Takxe npu 3adere Haka3zaHUs CPOKM HaKa3aHUM MOryT
UCYUCTIATHCA B AHSX.

Bpewmst comepskaHMs TUIa TIOA CTPaKeH 10 cyneOHOro pa3doHUpaTebCTBa
3aCUMTHIBAETCA B CPOKH JIMILEHHS CBOOOJBI, COAEpKaHUsA B IUCLHILTMHAP-
HOM BOMHCKOM YacTH U apecTa U3 pacuera OJIMH JIeHb 32 OJIMH JIeHb, OTpaHu-
YeHns1 CBOOOIBI — OIMH JEHB 3a JBa ITHS, HCIPABUTENBHBIX paOOT M OrpaHu-
YeHUsI 10 BOGHHOH clly>k0e — OIMH JEHb 3a TPH JHA, a B CPOK 00s13aTeNbHBIX
paboT — U3 pacyera OAMH JEHb COAEPKaHMS TOJ CTpakeil 3a BOCEMb 4acoB
00s13aTeIbHBIX PA0OT.

Bpewmst conepxaHus JauIa MO CTpaXel 10 BCTYIUIEHUs MPUTOBOpa CyAa
B 3aKOHHYIO CHJTY U BpeMsl OTOBITHS JIMIIEHHUsS CBOOOIbI, HA3HAYEHHOTO MPH-
TOBOPOM CyJla 3a NPECTYIJIEHHE, COBEPLIEHHOE BHE npenesnoB PO, B cioyyae
BbIIa4yM JUlla Ha ocHOBaHMH cT. 13 YK P® 3acuuthiBaroTcs U3 pacuera OJUH
JIeHb 32 O/INH JEHb.

IIpu Ha3HAUYE€HUM OCYKIEHHOMY, COAEP)KABIIEMYCS MO CTpakel 10 Cy-
neOHOTro pa3dupaTenhCeTBa, B KadecTBE OCHOBHOTO BHIAa Haka3aHUs mrpada,
JIMIIEHNs TIpaBa 3aHUMAaTh ONPEJEICHHBIE NOJHKHOCTH WM 3aHUMAThCA OIl-
peIeNIeHHOM eATeIbHOCThIO CY, YUUTBIBAsA CPOK COAEPIKAHUS MO CTPaKeH,
CcMsAryaeT Ha3Haue€HHOE HaKa3aHWEe WM MOJHOCThI0 OCBOOOXKIAET ero oT OT-
OBIBaHUS 3TOTO HAKa3aHUA.

Bomnpoc o nopsiake 3aueta BpeMeHU COJIep:KaHus MO CTpaXkeil mpu uc-
YHCIICHUH TIOAJIeKAMETO OTOBITHIO OCYXISCHHBIM HaKa3aHWsA B BHIE JIAIIE-
HUSl cBOOOMBI TaKXKe ABISIICA MPEAMETOM paccMOTpeHUs B KOHCTHTYLHMOH-
HoM Cyne P®. B IToctanoBnenuu ot 27 depains 2003 . mo meny o nmposep-
Ke KOHCTUTYIIMOHHOCTH mojoxkenus 4. 1 cr. 130 YUK P! Koncrutyum-
ounsii Cyn P® koncratuposan, uro Koncrurynus P®, 3akpersist B cT. 22

19770 JIeJly O MPOBEPKEe KOHCTUTYLIMOHHOCTH NoJioxkeHuit 4. 1 cT. 130 YUK P® B cBsi3u ¢
skanobamu rpakaad I[1.J1. Bepemaka, B.M. 'magkosa, W.B. 'oneimesa u K.I1. Janunosa:
[Tocranosnenune Koncturyunonsoro Cyna P® ot 27.02.2003 r. Ne 1-I1 // Koncynbrant
[Tmroc [DnextponHsiii pecypc]: CripaBouHas mpaBoBas cuctema. — Bepeus [Ipod, cete-
Bas. — OnektpoH. aaH. — M.: AO KoncynsranT [Tmoc, 1992 — . — Pexxum nocryna: Kom-
netoTep. cetb Hayd. 6-ku Tom. roc. yH-Ta, CBOOOIHBIIA.
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MPaBoO KaXXJ0To Ha CBOOOIY M JUYHYIO HEMPUKOCHOBEHHOCTh, YCTaHABIIMBA-
€T elMHBbIC TapaHTHH 3TOr0 MpaBa MpPU apecTe, 3aKIYSHUN TMOJI CTPaxy U
COJIEpKAHUU MOJ CTpakeW. AHAJOTMUHBIA MMOAXOJ MOJNYy4YWs OTpa)KeHHEe B
YK PO (4. 3 cr. 72), KOTOpHIA UCTONB3YET €IUHBI BpEMEHHOH MaciiTad
IpHu UCYHUCIICHUU CPOKa JINIICHUA CBO60)II)I HE3aBUCHUMO OT TOI'0, IPUMEHA-
€TCsl OHO B Ka4eCTBE MEephl NPECeUeHUs WM HaKa3aHWs: BpeEMsl COAepKaHUs
oJ cTpakeldl 10 cyneOHOro pa3dupaTeNbCTBa 3aCUMTHIBACTCS B CPOKH JIH-
HICHUs1 CBOOOJIBI U3 pacyeTa OJIMH JIeHb 3a OJWH JeHb. [Ipu 3ToM, Kak mo-
yepkHyn Koncturymmonnsiii Cyn P®, 3akoHomarens He MpoBOIUT (M HE
00s13aH IPOBOIUTH) MudepeHraiio TOpIKa 3a4eTa CPOKOB COSPIKaHIS
MOJ CTpaXkeil B 3aBUCUMOCTH OT BUAOB MCIPABUTENIBHBIX YUpEXAECHUH, Or-
peaciieMbIX Cy1OM MPHU Ha3HAYCHUHW HaKa3aHWs B BUAC JTUIICHUA CBO6OJII)I.
Ompenenenuem ot 12 wromst 2005 1. Ne 310-O Koncturynmonnsiit Cyx PO
pacnpocTpaHui 3TO KOHCTUTYLMOHHO-IIPaBOBOE TOJKOBaHHE Ha 4. 3 CT. 72
YK P®, cornacHo KOTOpoil BpeMmsi cofiepKaHusl WA MoJ CTpaxkel 1o cy-
NeOHOTO pa3OMpaTebcTBA 3aCUMTHIBACTCS B CPOKHM JIMIIEHHS CBOOOIBI M3
pacdera OMH JIeHb 32 OJINH JeHb .

le/l 9TOM CJIEAYET INOMHHUTDL, YTO CPOK HaKa3aHWsA UCUUCIIACTCS HE C MO-
MEHTa BBIHECEHUS IPUIOBOpa, & C MOMEHTA 3aKJIIOYEHHUs OCYKIEHHOTO MO0
CTPaXy B KA4eCTBE MEpPbI IPECCUSHHs ~.

[Tpu Ha3HaueHNM Haka3aHWS MO HECKOJBKUM MPUTOBOPaM CPOK OTOBIBA-
HUS HaKa3aHUs UCUMCIISIETCS ¢ MOMEHTA apecTa (3aK/IIoueHus ) 10 MocienHe-
My nemy' .

Cpok 0oTOBIBaHMS HaKa3aHUA I JIMLA, COBEPIIMBIIETO MPECTYIJICHNE B
MECTax 3aKJIFOUCHUS, HCUMCIISETCS CO JIHS 3aKIIFOUCHHUS ero Mo CTPaxy, a He
CO JIHS BEIHECEHHS IPUToBOpa’ .

CornacHo ct.cT. 103 u 104 YK PO, B cpok Ha3HaueHUs] HaKa3aHUS 3a-
CUUTBIBACTCA BPEMsSA HAXOXICHHSA ONPEACTICHHBIX KaTCFOpI/Iﬁ Y4aCTHUKOB
poIiecca, MoA03PEBaeMbIX MM OOBUHIEMBIX B COBEPIICHUH MPECTYIUICHHS

1" 06 oTKkase B MPUHATHH K PACCMOTPEHHIO XKanoGbl rpaxianuia Boponuna B.B. Ha
HapylLIeHUE ero KOHCTUTYLMOHHBIX MpaB 4. 3 cT. 72 YK P®: Onpenenenune Koncrurynu-
onnoro Cyna P® ot 12.07.2005 r. Ne 310-O // Koncynprant [lnmoc [DnekTpoHHBIH pe-
cypc]: CnipaBouHas npaBoBasi cuctema. — Bepcust [Ipod, ceTeBas. — DnekTpoH. AaH. — M.:
AO Koncynprant [Tmoc, 1992 — . — Pexxum noctyna: Komnbtotep. cets Hayu. 6-ku Tom.
roc. yH-Ta, CBOOOJHBIM.

12 Cm.: BBC. - 1965. — Ne 3. — C. 30-31.

"% Cm.: BBC. — 1967. - Ne 7. - C. 17.

1% Cwm.: CyneOHas mpakTuka K YToJoBHOMY Konekcy Poccwiickoit ®@enepanuu. — M.,
2001.-C. 301.
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WM OOILECTBEHHO OMACHOTO AEAHUS C MPU3HAKAMH MPECTYIUICHUS B TICUXU-
aTPUYECKOM CTaIlMOHApE.

Kpome Toro, Bpems npeOBIBaHKS B ICUXUATPHIECKOM JICUEOHOM yUpexK-
JCHUU JIMLA, HANpaBJICHHOIO TyJAa MO IOCTAaHOBJICHHUIO CIIEAOBATENS WM
OTIPe/IeNeHHIO Cy /14, 3ACYMTHIBAETCS B CPOK CONEPIKAHMS O] CTpaeit' .

[ToMUMO TICHXHATPHUYECKOTO CTAIlMOHAPA B 3aUeT CpPOoKa OTOBIBAHMS Ha-
KazaHWs TaKKe BKIIOYAIOTCS HAXOKACHUE TI0 JOMAITHUM apecToM U MpUHY-
JIUTenbHOe MpeObIBaHUE B METUIIMHCKOM cTaimoHape. [lonaraem, mockoabKy
IIPY HAXOKAECHUH TI0JI TOMAITHIM apecTOM WM TPHHYIUTEIHHOM IpeOhIBa-
HUW B MEIUIMHCKOM CTaIlMOHApe OTpaHWYeHHEe CBOOOIBI Ooliee 3HAUHUTEIh-
HO, YeM MpH OTOBIBAHMM HaKa3aHUM, HE CBSI3aHHBIX C M30JIALMEN OT olriecT-
Ba, [0 CMBICITY 3aKOHa 3TO BpeMs JOJDKHO 3aCUMTHIBATHCA IO MpaBHIIaM 3a-
YyeTa BpeMeHH MpeObIBaHMUS IO/ apecTOM KaK MepHhl IIPeCcedeHus WIIN HaKaza-
HUS B BUJIE JIMIIEHUS! CBOOOIBL.

11. l'[pozmel-me, HU3MEHCHHUE WM MPEKpaAlleHu e IPUMEHECHUSA
NPUHYAUTEJbHBIX MEP MEAUIUHCKOI0 XapaKTepa

Cormacuo 1. 12 4. 1 ct. 397 VIIK, Bompocsl, CBsI3aHHBIE C MIPOJIJICHUEM,
M3MEHEHUEM WIIH MpeKpalieHneM PUMEHEHUS TPUHYAUTSITBHBIX Mep MeIu-
LIMHCKOT'O XapakTepa B cooTBeTcTBHHM co cT.cT. 102 n 104 YK P®, pa3pema-
IOTCS CY/IOM.

Cratps 102 YK PO ycraHaBianBaeT, 9YTO NPOJICHNE, N3MEHEHUE U TIpe-
KpallleHue NPUMEHEHUs NPUHYIUTENbHBIX Mep MEAWLUHCKOrO XapakTepa
OCYUICCTBJISIFOTCS CYJOM IO MPEJCTABICHUIO aAMUHUCTPALIMK YUPEKISHUS,
OCYIIECTBISIIOLIETO TPHHYIUTEIBHOE JICUeHe, HA OCHOBAHWH 3aKIFOUEHHS
KOMHCCHH Bpadel-IICUXUaTPOB.

JIuno, KoTOopoMy Ha3HaueHa MPUHYIUTEIbHAs Mepa MEAMIMHCKOTO Xa-
paKTepa, MOAJIEeKHUT OCBUACTENLCTBOBAHNIO KOMUCCHEH Bpaueil-ICHXUAaTPOB
He pe)ke OTHOTO pasa B MIECTh MECAIEB IUIA PELICHHS BOMPOCa O HATHYUH
OCHOBaHM /I BHECEHUs MPEACTABICHUS B Cyll O MPEeKpalleHnH MpUMeHe-
HUS Wi 00 M3MEHEHNH Takoil Mepbl. OCBHUAETENHCTBOBAHME TAKOTO JIMIIA
MIPOBOAMTCS IO WHUIMATHBE JIEUaIleTo Bpayva, eCli B Tpolecce JICUSHUs OH
MpHIleNl K BBIBOAY O HEOOXOIUMOCTH U3MEHEHHS MPUHYAUTEIbHON Mephbl
MEIUIIMHCKOTO XapakTepa JH00 MpeKpallleHns ee MPUMEHEHHUs, a TakKe 10
XO0IaTafCTBY CaMOTO JIUIA, €T0 3aKOHHOTO TPEICTaBUTEN U (MIIN) OJIN3KOTO
POJCTBEeHHMKA. X0aTaliCTBO MOJAETCs Yyepe3 aAMUHUCTPALIMIO YUPEKACHUS,
OCYUIECTBJISIFOIETO MPUHYIUTEIBHOE JIeYeHNe, BHE 3aBUCUMOCTH OT BpeMe-

105 Cum.: BBC. — 1969. —Ne 1. — C. 11-12.
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HU TOCIEJAHEr0 OCBUAETENIbCTBOBaHUA. [IpH OTCYTCTBMM OCHOBAHUW s
MpeKpalieHusl MPUMEHEHUS WM U3MEHEHUs MPUHYIUTEIHbHOW Mepbl Meau-
OUHCKOTO XapakTepa aIMHUHUCTPALHUS YUPEXKISHHS, OCYIIECTBILIOIIETO
MPUHYUTENIBHOE JIeUeHHe, IPEICTABISIET B Cy/ 3aK/II0YEHUE IS IPOJJICHHS]
NPUHY IUTENLHOTO JiedeHus. [lepBoe mpojyieHne MpUHY AUTEILHOTO JICYCHUS
MOJET OBITh MPOM3BENEHO MO UCTEUCHHNH LIECTH MECSIIEB ¢ MOMEHTA Hadaja
JeYeHus, B MOCIEAYIOIeM PO IeHIe TPUHY JUTEIEHOTO JICUSHHUS ITPOM3BO-
JUTCS €KETOTHO.

V3meHeHune uim mpekpamieHne IpIMEeHeHNs TPUHY AUTEFHON Mephl Me-
IUIAHCKOTO XapaKTepa OCYIIECTBIIETCS CYAOM B CIIydae TaKOro U3MEHEHHSI
MICUXWYECKOTO COCTOSHUS JIMIA, MPU KOTOPOM OTMagaeT HeoOXOIUMOCTh B
NpUMEHEHNH paHee HA3HAYCHHOW Mepbl MO0 BO3HHMKAaeT HEOOXOAWMOCTh B
Ha3HAYCHWH WHOW IPUHY IUTEIHHON MEpBI MEIUIIMHCKOTO XapaKTepa.

B cnyuae npekpatlieHisl IPUMEHEHUs TPUHY IUTENILHOTO JISYeHUs B TICHU-
XUATPUUECKOM CTallMOHApe CYJ MOXKET MepelaTh HeoOXOAMMbIe MaTepHab
B OTHOIICHWH JWIA, HAXOAWBIIErOCs HAa MPUHYIWTEIHFHOM JICUSHHH, Opra-
HaM 3/1paBOOXPaHEHUs [l PelLIeHus] BOIPoca O ero JeUeHUH WM Halpasiie-
HUM B TICUXOHEBPOJOIMYECKOE YUpeKAECHHE COIMAIbHOTO 0OecreyeHus B
MopsiIKe, MPEeIyCMOTPEHHOM 3aKOHOAaTeTbcTBOM PD 0 3apaBooxpaneHny.

Crartbst 104 YK P® omnpegensier, 9To B Ciydasx, MpeayCMOTPEHHBIX 4. 2
cT. 99 YK P® (oTObIBaHMS Haka3aHUS HapsAdy C MPUMEHEHHEM INpHHYIH-
TENFHON Mepbl MEIUIIMHCKOTO XapakTepa B BHIE aMOyJIATOPHOTO TPHHY IU-
TENFHOTO HAONIONCHUS W JIeUeHHs y TICUXWATpa), IPUHYIUTEIbHBIE MEpHI
MEJULMHCKOTO XapakTepa HUCIOJHAIOTCA [0 MeCTy OTOBIBaHUS JIHILIEHHS
cBOOO/IbI, a B OTHOIICHNUHU OCY)KJIEHHBIX K MHBIM BUJaM HaKa3aHWW — B y4upe-
XKIESHUSIX OPTaHOB 3IPAaBOOXPAHEHHUS, OKA3BIBAIOIINX aMOYIATOPHYIO IICUXH-
aTPUUECKYIO TOMOILb.

[Tpr M3MeHeHNH TCUXWYECKOTO COCTOSHHUS OCYXKIACHHOTO, TpeOyrolem
CTAallMOHAPHOTO JIEYEHHsI, MOMEIIEHHE OCYKACHHOTO B IICHXHATPHUYECKHIA
CTallMOHAp WUJIM WHOE JieueOHOoe yupexaeHHe POU3BOIUTCS B MOPSIKE U IO
OCHOBaHMSIM, KOTOpBIE MpPeLyCMOTpPEHBl 3akoHoAaTrenscTBOM P®d o 31paBo-
OXpaHEeHUH.

Bpems mpeObIBaHNS B YKa3aHHBIX YUPEKICHUSIX 3aCUUTHIBACTCS B CPOK
oTOBIBaHWS HakazaHusA. [Ipu oTmajeHUM HEOOXOAMMOCTH NANbHEHIIero Je-
YEeHUSI OCYXKIEHHOTO B YKA3aHHBIX YUPEKAEHISIX BBINICKA MPOM3BOIAMUTCS B
TopsiIKe, MPeIyCMOTPEHHOM 3aKOHOAaTeTbcTBOM PD 0 31paBooXpaHeHHN.

[Ipexparenne npruMeHeHHUs MPUHYAUTENBHON Mephl MEAMLIMHCKOTO Xa-
pakTepa, COeAMHEHHOW ¢ UCTIOIHEHNEM HaKa3aHUsI, IPOM3BOIUTCS CYAOM II0
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IIPEJCTABICHUIO OpPraHa, UCIOJHAIONIET0 HAKa3aHUE, HA OCHOBAaHUU 3aKIIIO-
YeHUs1 KOMUCCUU Bpayei-IICUXUaTpOB.

VYKka3aHHbIE CTaTbU ONPEAEIAIOT NPOJJIEHNE, U3MEHEHUE U ITPEKpaLleHne
MIPUMEHEHUS] TPUHYINUTENBHBIX MEpP MEIHWIHMHCKOrO XapaKTepa HE TOJBKO
JUIS UL, COBEPIUMBIIMX OOIIECTBEHHO OMAacHOe JIEsHUE, TOCIUTAIM3UPO-
BaHHBIX B IICUXUATPUUECKUN CTALIMOHAP, HO U AJI BCEX JIML, KOTOPBIM Ha-
3HauYeHbl NPUHYIAUTEIbHbIE MEpbl MEJUIMHCKOTO Xapakrepa (JIul, coBep-
IIMBIINX OOIIECTBEHHO OMACHOE AesHUE M HaXOIAIIUXCS Ha aMOyJaTOpHOM
NPUHYIUTEIFHOM JICUSHHH B TCHXHATPUYECKOM CTaIFlOHape; JHI, OTOBI-
BaIOIINX HaKa3aHUe, CONPsDKEHHOE C HAaONIOJCHHEM U JIeYeHHEeM Y TICHUXU-
atpa)!®.

B xomuccuro Bpauel-nicuxuaTpoB, KOTOpasi IPOBOAUT OCMOTPHI MALEH-
TOB, OOBIYHO BKJIIOYAIOTCS BPayM-MICUXUATPHI JEUEOHOTO YUpPEKIEHHs, OCy-
HIECTBJIAIOIIEr0 MPUHYAUTENbHbIE MEpbl MEAMUIMHCKOrOo Xapakrepa (Jeda-
Uil Bpad, 3aBeIyIOLINHA COOTBETCTBYIOIINM OT/E/ICHUEM H Bpau-IICUXUATP).
He uckntoueHo BKIIOYEHHE B KOMUCCHIO CIELMAIMCTa — Bpada-IICUXUaTpa,
HE SBJIIOLIETOCS COTPYIHUKOM JAHHOTO YUPEXKICHHUS.

[IpencraBureneM aqMUHUCTPALIMH, UMEIOLIMM IPaBO OOPATUTHCS B CYJI €
COOTBETCTBYIOIIMM XOJATallCTBOM, SIBJISETCS PYKOBOAMTENb MCHXHATpHUe-
CKOTO CTaIoHapa Ju00 JIUII0, ero 3aMelarolee.

B cynebHoMm 3acenaHuy MOTYT NPHHHUMATh y4yacTHe NMpPeACTaBUTENb af-
MUHHUCTpalMA COOTBETCTBYIOLIETO YUPEXKIEHHs, JULO, B OTHOLIEHUH KOTO-
poro paccMaTpHUBaeTCs BOIPOC O MPEeKpaLIeHnH, U3MEHEHUH WIIH MPOAJIEHUH
IIPUMEHEHWS IPUHYAUTEIBHBIX MEP MEJULIMHCKOIO XapaKTepa, €ro agBoKatr
WIN WHOM IpeJCTaBUTENb, a TaKkke NpoKypop. Kak npasuno, yuactue npea-
CTaBUTENS aIMUHUCTPALIUN YUPEKIAECHUS 00513aTENBHO.

Ecnu y cyna npu paccMOTpEHHH BOIPOCA, KACAIOLIETOCS MPEKPalleHus,
WU3MEHEHHUs WJIN MPOJUICHUS MPUMEHEHUs MPUHYIUTEIBHBIX Mep MeIUIHH-
CKOTO XapakTepa, BOSHHKHYT COMHEHHs B OOOCHOBAaHHOCTH paHee IIpOBe-
JICHHOW OLIEHKM COCTOSIHUS JIMLA, CYJ MOXET 0 COOCTBEHHON MHHUIIMATUBE,
PYKOBOJCTBYSACh OOLIMMHU TpaBUIaMH, Ha3HAYUTh INPOBEAEHHE CyIeOHO-
MICUXUATPUIYEeCKOr 3KcrepTusbl. [Ipw 3TOM, yunThiBasg TpeOGoBaHUs cT. 71
VIIK P®, He UCKITIOUYEHO NPOU3BOACTBO TaKOM SKCIEPTU3BI BpauaMu, paHee
Y4acCTBOBABIIMMH B paboTe KOMHCCHH, pacCMaTpHUBaBIIeil BOIIPOC O Mpoie-
HUM, U3MEHEHWU WIM NPEKpalleHUH NPUMEHEHUS NPUHYAUTENbHBIX MeEp
MEAMLMHCKOr0 XapakTepa.

1% Cm.: Cnacennuxos b.A. [IpuHyauTenbHbIe MEPbl MEAULIMHCKOTO XapakTepa: UCTOpHUs,
Teopus, npaktuka. — CI16., 2003. — C. 370.



96 O.B. BopoHun

Henagnexaiee opopMieHue MaTepHaoB, a TaKKe OTCYTCTBUE OAHO-
3HAYHBIX BBIBOJIOB MPEJCTABUTEN afMHUHHUCTPALIMU yUpexaeHus o0 yTpare
TULOM OOIIECTBEHHON OMACHOCTH CITy’KaT OCHOBaHHMEM K OTKa3y B OTMEHE
NPUMEHEHUS IPUHY AUTENBHBIX MEP MEIULIUHCKOTO XapaKTepam.

12. OcBo0OKI€HHE OT HAKA3aHUA WJIH CMArYeHne HAKa3aHusA
BCJIeICTBHE U3IaHUS 3aKOHA, HMEIOLIEro OOpaTHYIO CUJTY

[Tyt 13 4. 1 c1. 397 VIIK P® ycranaBnuBaeT, YTO BONPOCHI, CBA3aH-
Hble C OCBOOOXKIIEHHMEM OT HaKa3aHMsA BCIIEACTBHE M3IaHUS 3aKOHA, UMElo-
IETO 00paTHYIO CUITy B COOTBETCTBHM cO cT. 10 YK PD, paccmarpuBaroTcs
CYJIOM.

Cormacuo ct. 10 YK P®, yronoBHbIi 3aKOH, yCTPaHSIOUIUN MpPECTyI-
HOCTh JIeSTHHS, CMATYAIOIINA HaKa3aHWE WM WHBIM 00pa3oM yITyUIIAFOIIHA
MOJIOXKEHHE JINIIA, COBEPIIMBIIETO MPECTYIUICHUE, UMEET OOpaTHYIO CHUITY, TO
€CTb PAcIpOCTPaHAETCs Ha JIML, COBEPIUUBLIMX COOTBETCTBYIOLUHME NESHMS
JI0 BCTYIUICHHSI TAKOTO 3aKOHA B CHIJIY, B TOM YHCIE Ha JIHI, OTOBIBAIOIINX
HaKa3aHWe WM OTOBIBIIMX HaKa3aHWE, HO MMEIOLIUX CYJUMOCTb. YTOJOB-
HBIM 3aKOH, YCTaHABJIMBAKOIINI MPECTYNHOCTh AESHUS, YCUINBAIOIINNA HaKa-
3aHUe WIN WHBEIM 00pa3oM yXYIIIAIOIIUHA ITOI0KEeHNe JHIA, OOPATHONW CHIIBI
HE UMeeT.

Ecau HOBBIN yTrOJOBHBIN 3aKOH CMsTYaeT HaKa3aHue 3a JiessHue, KOTopoe
OTOBIBAETCS JIMIIOM, TO 3TO HaKa3aHWE MOIJICKUT COKPAILICHUIO B Tpeenax,
MpeyCMOTPEHHBIX HOBBIM YTOJIOBHBIM 3aKOHOM.

Konctutyunonnsit Cyn PO pa3bsicHUI, 4TO AEKPUMHMHAIU3ALUA TEX
WM UHBIX AEAHUN MOXET OCYLIECTBIATHCA HE TOJBKO MyTEM BHECEHHS CO-
OTBETCTBYIOLIMX M3MEHEHHH B yTrOJIOBHOE 3aKOHOIATEJIbCTBO, HO M IMyTeM
OTMEHbl HOPMaTUBHBIX NPEANUCAHUI NHON OTpaciIeBOM IMPUHAAJIEKHOCTH, K
KOTOPBIM OTCBUIANN OJIAaHKETHBIE HOPMBI YTOJIOBHOTO 3aKOHA, JTMOO OTpaHu-
geHus: 00beMa yTOJOBHO-TIPABOBOTO PETYIMPOBAHHSA B PE3yNbTaTe 3aKOHO-
JaTeIbHOrO MPU3HAHKS KaKoro-nmubo NesHUs He MpeNCcTaBIIAIOUIMM O00IIecT-
BEHHOM OMACHOCTH, CBOMCTBEHHOW NMEHHO MPECTYIJIEHUAM, U BIEKYLIUM Ha
JAHHOM OCHOBAHWU aJIMUHHCTPATHBHYIO M MHYIO 0OJiee MATKYIO OTBETCT-

1
BCHHOCTb 08.

"7 Cm.: BBC. - 2000. — Ne 7. — C. 11-12.

1% 06 orkase B NMpUHATUU K paccMoTpeHuto Kypranckoro ropoackoro cyaa Kypranckoit
00acTi 0 MpoBepKe KOHCTUTYHUUOHHOCTH 4. 3 ¢T. 10 YK P® u n. 13 c1. 397 VIIK P®:
Onpenenenrie Koncruryunonsnoro Cyaa P® ot 10.07.2003 r. Ne 270-O // KoncynbTant
[Tmoc [OnextponHslil pecypc]: CnpaBounas npaBoBast cuctema. — Bepcust [Ipod, cere-
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Hacts 1 cr. 399 VIIK PO ycTaHaBAMBaeT, 4YTO 3TOT BOIPOC paccMaTpu-
BaeTCs M0 XOJATalCTBY OCYyKIEHHOro. He MCKIIOYEHO Taxke, IO HalleMy
MHEHHUIO, BXOKAECHHE IPOKypopa B CyI C IpeACTaBIeHHEM 00 0cBOOOXKe-
HUU UM CMATYEHUH HAKa3aHUs 10 3TOMY OCHOBAHHUIO.

Kak npaBuiio, B cyae6HOM 3aceaHuy IOMHUMO NPOKYpPOpa U MpeCcTaBH-
TeJsl OpraHa Wil Y4YpeKIeHUs], HCIOIHAOIMX HaKa3aHue, IPUHUMAaeT yya-
CTHE OCYXJIEHHBIM.

Bompoc 06 ocBoOOXKIeHUH WU CMATYEHUHM HaKa3aHUs BCIEICTBUE W3-
JaHWs 3aKOHA, MMEIOIIEro OOpaTHYIO CHIIy, paspelaeTcs Cyabeld Mo MecTy
OTOBIBaHMS HaKa3aHWs, a €CIH IPUTOBOP He OBLT 00pamieH K MCIOTHEHUIO —
M0 MECTy MpeIBapUTEIbHOr0 3aKatoueHus. [Ipu paccMoTpeHuu jena mno cy-
IIECTBY CyZAbs BIpaBe HCTpeOOBATH MaTepHalbl YTOJOBHOTO JeNa, a TaKkxke
WHBIE HEOOXOMMBIE JOKYMEHTHL.

[Ipy mpUHATHUU HOBOTO YTOJIOBHOTO 3aKOHA pelIeHHe MOA0OHBIX BOIPO-
COB MOXKET IIpeycCMaTpUBaThCs crieluaibHbIM 3akoHOM. K mpumepy, @3 PO
«O BBeneHUM B JAeiicTBHE YTOJIOBHOTO Kojekca Poccuiickoit denepanum
(1996 r.) cneuuanbHO MPEANUCHIBATIOCH MEPECMOTPETh MPUTOBOPHI, BbIHE-
ceHHble 10 1 sAHBaps 1997 r., u ycraHaBIMBajIOCh, YTO TAaKOH IEPECMOTP
MIPOM3BOAUTCS Cybe Cy/a, BBIHECILETO IIPUTOBOP, WM Cyla, HAXOAAIEro-
cs TI0 MECTy OTOBIBaHMS Haka3zaHus (CT. 3).

IIpu pazpelieHnn JaHHBIX A€l clelAyeT UMETh B BUILy, UTO 3aKOH, yCTpa-
HSIOIIMI HAKa3yeMOCTh JESHUS WM CMATYAIOMNi HaKa3aHus, MeeT odpar-
HYIO CHJIy KaK B OTHOILEHHMH OCHOBHOIO, TaK M JOIOJHUTENHHOrO Haka3za-
st

HetictBue ct. 10 YK P® pacnpoctpansiercst He Tonbko Ha ctaTbl YK PO
B LEJIOM, HO U OTHENbHO Ha MPEeLYyCMOTPEHHblE B HUX albTepHATHBHBIE
caukipn' .

[lepexBanu¢pukanus AeHCTBUN OCYXIAEHHOTO B COOTBETCTBHHM cO CT. 10
YK P® nonyctrMa B Tex ciydasix, KOT/ia HOBBIM 3aKOH HE YCHIIMBAET HaKa-
3aHus. [Ipu peleHnu 3Toro Bompoca clieyeT pyKOBOJICTBOBATbCS BEPXHUMHU
npeJeaamMy CaHKIMI cTaTeil HOBOTO U CTapOro 3aKOHOB

Bas. — OnekTpoH. gaH. — M.: AO KoncynsranT [Tmtoc, 1992 — . — Pexxum nocryna: Kom-
nbtotep. cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOOHBIM.

"% Cm.: BBC. - 1965. - Ne 8. - C. 12.

"9 Cwm.: Onpenenenne BK BC PO Ne 41-0264/97 ot 17.02.1998 r. mo neny Spemuyka /
KoncynpranT [lmroc [DnexTponHslit pecypc]: CnpaBoyHas mpaBoBas cuctema. — Bepcus
[Ipod, cerepast. — DnekTpoH. aaH. — M.: AO Koncynsranr [lmtoc, 1992 — . — Pesxxum moc-
tyna: Kommnerotep. cets Hayu. 6-ku Towm. Toc. yH-Ta, CBOOOJHBIIA.

" Cm.: BBC. - 1998. — Ne 3.~ C. 19.
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OcyX/JeHHBIH MOXET ObITb Takxke OCBOOOXJEH OT OTOBIBAaHMs Hakasa-
HHS B CHITY IeHCTBHS OOPATHOM CHiTbl 3aKkoHa' ',

13. CHuzkeHue pa3Mepa yaep:KaHUA U3 3apadoTHON MIAThI 0CY:KIEHHOT 0
K UCIPABHTEIHHBIM Pad0oTaM B cJIydae YXyIIIeHHs ero MAaTePHATBLHOT0
MOJI0KEeHHS

B cootBerctBuM ¢ m. 14 4. 1 c1. 397 u . 2 4.1 ct. 399 VIIK P® BOmpo-
CBbl, Kacaroluecs CHIXEHHS pa3Mepa YIepXaHus W3 3apabOoTHOM IUIaThl
OCY)KJIEHHOTO K MCIPaBUTEILHBIM pad0TaM B COOTBETCTBHHU co CT. 44 YUK
P® B ciydae yxyamieHus: €ro MaTeprabHOTO TIOJIOKEHUS, paCCMaTPHUBAIOT-
Csl CYZIOM TIO XOJIaTalCTBY OCYXKACHHOTO.

Cornacuo 4. 1 c1. 44 YUK P®, yronoBHO-UCTIONHUTENbHBIE MHCTICKITIHI
OCYIIECTBIISIFOT KOHTPOJIb 3a TPaBUIBHOCTBIO M CBOEBPEMEHHOCTBIO yaep-
XKaHUH 13 3apabOTHON IJIATHl OCY)KIECHHBIX K HCIIPAaBUTEIBHBIM paboTaMm M
MepeyrclieHueM yIepKaHHBIX CYMM B COOTBETCTBYIOIIWH Oromker. Jlis
OCYIIIECTBJICHNSI TaKOTO KOHTPOJISA YTOJOBHO-HCIIOJHUTEIbHBIC WHCIEKIHH
BIIpaBe MPUBJICKATh (PUHAHCOBBIC U HAJIOTOBEIC OPTaHkEI.

Yacte 7 c1. 44 YUK PO ycranaBnmBaeT, 4TO YroJOBHO-UCIIOIHUTEIbHAS
HWHCTIEKIHS, CaM OCYKACHHBIH WM aIMAHUCTPAIIVs OpraHW3alnd, B KOTOPOH
OH pabotaeT, BIpaBe 00pamaTbcs B CyJl C XOJaTaliCTBOM O CHIDKEHUU pas-
Mepa yaep)KaHHi U3 3apab0THOMN MIaThl OCY)KJEHHOTO B ClIydae yXyIIICHHs
€Tr0 MaTepHalIbHOTO MOJIOKEHH. PellleHre 0 CHIKEHHH pa3Mepa yIepKaHui
BBIHOCHUTCSI C YUE€TOM BCEX JJOXOJIOB OCYXkJICHHOTO.

VYTOMOBHBIN 3aKOH TOBOPUT UMEHHO 00 YXYALICHUH MaTepUaNbHOTO I0-
JIOXKEHHSI OCYXKICHHOTO, & He O CHIKEHHH ero JI0XO0JI0B. B 3Toit cBsA3M OCHO-
BaHHEM CHIDKEHUS pa3Mepa yJepKaHUi MOTYT OBITh He TOJBKO 0OCTOSATENb-
CTBa, YMEHBIIAIOIINE A0XOA OCYXJIEHHOTo (06e3paboTHiia WM COKpalleHHe
3apaboTKa), HO M OOCTOSTENLCTBA, YBEIMYMBAIOIINE 3aTPAThI OCYXKJICHHOTO
(TIosIBNEHHE VOKIUBEHIIEB, AIUMEHTHI | T.I1.).

Hapsimy ¢ cCOOTBETCTBYIOIIMM OOpalieHUeM M JTUYHBIM JICJIOM OCYKJICH-
HOTO B CyJl HANPaBJIAIOTCS TaKXKe TOKYMEHTBI, HEIIOCPEACTBEHHO TOITBEp-
JKIAoIUe YXyIIIeHHe MaTepHallbHOTO TMOJIOKEHUS OCYXKIESHHOTO (CIpaBKa
0 JI0X0JIaX, O HAJIMYUH VDKIUBEHIIEB, aKThl yaepxkaHus u T.11.). Cyn B ciydae
HEOOXOJMMOCTH MOXET CaMOCTOSITENIFHO 3alpOCUTh HEOOXOIUMBIE IOKY-
MEHTHI (KaK MpaBUII0, 3 HAJOTOBBIX OPTaHOB).

"2 Cwm.: Onpenenerne CK BC P® o nenmy PyGana / 3akoHHOCTb. — 1998. — Ne 7. —
C. 58-59.
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14. Pa3bsicHeHHe COMHEHUH U HESICHOCTEH, BO3HUKAIOINHUX
NP UCTIOJTHEHUHU MPUT0BOpPa

Cormacuo m. 15 4. 1 e1. 397 u m. 2 4. 1 ct. 399 VIIK P®, Bompocks,
CBA3aHHBIE C Pa3bsICHEHHWEM COMHEHHH M HESICHOCTEH, BO3HHUKAIOIIUX IPH
WCIIOJIHEHUH TPUTOBOPA, PACCMATPUBAIOTCS CYJIOM MO XOJaTalCTBY OCYK-
JIEHHOTO.

JleiicTBy1OIIIeEe 3aKOHOMATENBCTBO HE PACKPBIBAET COMEPIKAHUS TaHHBIX
COMHeHUH n HesacHocTed. Vcxons U3 comep)kaHust CyIeOHOM npaKTI/IKHm,
MOJlT HUMH Clie[lyeT MOHUMATh OOYCIIOBJIEHHBIE MPOCUETAMH, OIIMOKAMH |
VIOYIIEHUSAMH, a TaKXKe TEXHHYECKUMH MOTPEITHOCTAMH HEeOCTATKH TPHUTO-
BOpa, Tpebytomre 00A3aTeNbHOr0 yCTpaHEeHN, HO He KoJeOtomue ero cy-
IeCTBa, T.€. BBIBOAOB Cyada O CO6I>ITI/II/I MpeCcTyIJICHWA, BUHOBHOCTH, BHUJa U
Mepbl Ha3HAYEHHOT'O HaKa3aHWs, a TaKKe He 3aTparuBarollfe HWHTEPECOB
cropon'

TpaauiMoOHHO WX TPUHATO JETUTh Ha JBE TPYMIMBI: a) BOMPOCH], 00Y-
CJIOBJICHHBIE HEJIOCTATKaMH TPUTOBOpa, YCTPaHEHHE KOTOPHIX HE 3aTparvuBa-
€T CYLIECTBO IIPUTOBOpa M HE BIIeYET yXy/IIICHNE MOJOKEHHU OCYXKAECHHOTO;
0) BOIIPOCHI, BO3HUKAIOIIKE MOCJIE BEIHECEHUS IPUTOBOPA B CBS3U C M3MEHe-
HUEM 00CTOSTENHCTB 1 YCIOBHH K MOMEHTY MCIIOJIHEHVSI PUTOBOPA.

[lepBas rpynma BKIItOYaeT B ceOs:

a) O NPUMEHEHNWU aKTa aMHUCTUH, €CJIM NPUMEHECHUEC aMHUCTHUU ABJIA-

eTcsi 00s3aTeNIbHBIM W CyJl TIPU TIOCTAHOBJICHWH TPUTOBOpA HE BXO-
JIUT B 00CYKJEHHE 3TOTO BOIPOCa;

06) 00 oTMeHe Mephl TpeceveHus, Koraa MpH OMpaBIaHUH MOACYAUMOTO
WINA OCYXIIEHUH ero ¢ OCBOOOXKIEHHUEM OT HaKa3aHWs B IPUTOBOPE
cyJlia He yKa3zaHo 00 OTMEHe Mephl IpeceueHus;

B) 00 oTMeHe Mep obOecrieueHus TPaXkIaHCKOT0 NCKa WM KOH(UCKAIH
UMYIICCTBa, €CJIU P BBIHECEHHUU ONPaBAAaTEC/IbHOTO IIPUTOBOpA NI
OTKa3e B UCKe 100 He MPUMEHEHUH KOH(DHUCKAINN TPUTOBOPOM 3TH
Mepbl HE OTMEHECHBI;

1530 HEKOTOPBIX MPOLECCYaTbHBIX BOMPOCAX, BO3HUKAIOIIMX B CYACOHOM MPaKTHKE MpU
ucrnionHeHuu mnpurosopos: [loctanosnenue Ilnenyma BepxoBHoro Cyma CCCP ot
22.12.1964 r. // COopHuk mocraHOBJeHHUIl MieHyMoB BepxoBHoro Cyama Poccuiickoit
Oenepanuu (CCCP, PCOCP) no yronosusiM aenam. — M., 2000. — C. 431-432.

14 Cm.: KommenTapuit k YronosHo-npoueccyaibHomy koaekcy PCOCP. — M., 1999. —
C. 403.
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r) 0 3a4eTe OTOBITOrO HAKa3aHWs MPY HA3HAYCHUH HAKA3aHUS T10 COBO-
KYIHOCTH HECKOJBKHX MMPHUIOBOPOB, €CJIM TAKOW 3aueT He MPOu3Be-
JIeH IPUTOBOPOM CyZa JINOO0 MPON3BEIeH HETOYHO;

) O cynp0e BEeIIeCTBEHHBIX JOKAa3aTeNbCTB, €CIM OHA He pellieHa MpH-
TOBOPOM Cy[1a;

e) o0 ompeneneHWH pasMepa W paclpelelieHHH CyAeOHBIX H3IepiKeK,
€CITH OTH BOTIPOCHI HE TIOTyYHITH pa3pelleHrs B IIPUTOBOPE CyIa;

k) 00 omare TpyJAa 3allMTHHKA, YYaCTBOBABIIETO B JeJie MO Ha3Haye-
HUIO CyJa, €CIIM 3TOT BOIPOC HE pa3penieH OJHOBPEMEHHO C BEBIHE-
CEHHEM IMIPUTOBOPA;

3) o cyas0e meTeil ocyXAeHHOro, OCTaBUIMXCS 0e3 Haa30pa, U mepenaa-
Yye UX Ha MOIeueHre POICTBEHHHKAM MO0 JPYTUM JIUIAM WK yd-
PEKICHUSIM B CIydasx, KOTJa CyJ IO OMAOKe He PEIIri 3TH BOIIPO-
CBI TIPH BEIHECCHUU MTPUTOBOPA;

1) 00 OCBOOOXICHWM MMYIIECTBA OT apecTa B CliydyasX, KOTJa apecT
HAJIOXKCH Ha MMYIIECTBO, HA KOTOpOE II0 3aKOHY HE JOIyCKAaeTCs
oOpareHne B3bICKaHUS;

K) 00 ompejeneHNH BUAA UCTPABUTEIILHOW KOJIOHHWH JIMLIAM, OCYXICH-
HBIM K JIMIIEHUIO CBOOOIBI, €CIIM B IPUTOBOPE HE ONpEAeTeH BHI
HCTIPaBUTENHHOM KOJOHUHY;

J) 00 yTOYHEHWH JOJDKHOCTH WJIM BHAA JEATSIbHOCTH, €CJM B MPUTO-
BOpE cylla P Ha3HAYSHWW MEPHl HaKa3aHWs B BUJIE JINIIECHHS TIpaBa
3aHUMATh OTpEeNeIIeHHbIe JTOJDKHOCTH WM 3aHAMATHCS OIpeleieH-
HOU JeATeTPHOCTHI0 HETOYHO OIPEeICHBI JOKHOCTD WM BUIL Aes-
TEJIbHOCTH;

M) 00 ycTpaHeHHH OINOOK, NOMYIIEHHBIX B IPUTOBOPE IPH HATIMCAHUU
(dbamMuIMy, UMEHU, OTYECTBA WIIM HWHBIX OHMOTpaUuecKuX IaHHBIX
OCY’KAEHHOT0, a TAK)KE OIMHMCOK MM apu(PMETHIECKUX OLINOOK, ECIIH
OHU OYEBUIHHI U HCTIPABIICHHUE MX HE MOXKET BBI3BATH COMHEHHUSL.

Bropyto rpynmy cOMHEHUI U HEsICHOCTEH, MOTYIINX BO3HUKHYTH MOCIIE

BBIHECEHUS TIPUTOBOPA B CBSI3M ¢ M3MEHEHUSMH O00CTOSATENILCTB M YCIOBHH K
MOMEHTY €r0 HCIIONHEHHs, COCTABISIOT BOIPOCH BO3BpAILEHHS yIepXKaH-
HBIX CYMM C OCYXJIEHHOTO K HCIPaBHTEIBGHBIM pPadOTaM, €CIH IMPUTOBOP
BIIOCJIEZICTBUH OBLT OTMEHEH BBIIIECTOSIIMM CYAOM U JIEJIO MPOU3BOJCTBOM
MIPEKPAIICHO MTOCTIe YACTUYHOTO ¥ ITOJTHOTO OTOBITHS OCY KISHHBIM HCIIPABH-
TENBHBIX Pa0oT U JIp.
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15. OcBoGoxaeHMe 0T HAKa3aHHUS HeCcOBepPIIeHHOIeTHUX
¢ MpUMeHeHHeM NPUHYINTEIBHBIX Mep BOCIIUTATEILHOI0 BO3/AelCTBHA

ITynkr 16 4. 1 c1. 397 . 5 4. 1 c1. 399 VIIK P® ycranaBnuBaroT, 4To
BOIPOCH! OCBOOOXK/ICHUS OT HaKa3aHUsl HECOBEPILLIEHHOJIETHUX C IPUMEHEeHNU-
€M NPUHYIAUTEJIBHBIX MEP BOCIUTATEJIBLHOIO BO3JIGI710TBPI$[, MpeayCMOTpEH-
HBIX 4. 2 cT. 92 YK P®, paccmaTpuBaroTcsi Cy0oM 1O MPECTaBICHUIO Opra-
Ha WK YUPEXKIEHHs, UCTIOIHAIOIUX HaKa3aHue.

Yacte 2 cr. 92 YK P® onpeznensier, 4TO HECOBEPIIEHHOJIETHUMN, OCYXK-
JIEHHBIN K JIIIEHUIO CBOOOBI 32 COBEPIIIEHIE MPECTYIUICHUS CpeIHEeH TshKe-
CTH, a TaKXe TSDKKOTO MPECTYIUICHHS, MOXET OBITh OCBOOOXKICH CyIOM OT
HaKa3aHUs ¥ MOMEIEH B CHEeLUalbHOe y4eOHO-BOCIUTATENILHOE yupex/e-
HHME 3aKpBITOrO THIA OpraHa ymnpaBieHHs oOpa3oBaHueM. [lomereHue B
crienanbHOe y4eOHO-BOCIIUTATEIFHOE YUPEXKIeHUE 3aKPBITOrO THIA IPHU-
MEHSIeTCsl KaK MPUHYAUTENIbHAs Mepa BOCIUTATENbHOIO BO3AEHCTBUS B Lie-
JSIX WCTIPaBJIEHHS] HECOBEPILEHHOJETHET0, HYXAAIOIIErocss B 0COOBIX ycio-
BUSIX BOCIIMTaHMS, OOYUECHUS U TPEOYIOIIETO CIeHaIbHOTO eJarormdecKo-
ro noaxoja. HecoBepiieHHOIETHUH MOXKET OBITh MOMEIEH B YKa3aHHOE yu-
pekaeHue 10 TOCTIKEHNS UM BO3pacTa BOCEMHAALATH JIET, HO He Oojee ueM
Ha TpH roza.

Kak mpaswuiio, pu pa3pelieHnn TaHHOTO BOIpoca B CyAeOHOM 3acena-
HUM NPUHUMAIOT y4acTHE HECOBEPILIEHHOJIETHUI OCYXIEHHBIN, €ro 3aKOH-
HBI TpeACTaBUTEINb, aBOKAT, MPOKYPOP M MpPENCTaBUTENb CHELHATU3UPO-
BaHHOTO TOCYJAapCTBEHHOI'O OpraHa, BeJaIOLIero HKCIOJHEHHEM Haka3a-
Hus' . BMecTe ¢ TeM HesiBKA YKA3aHHBIX JIIL He MPEMATCTBYeT PAacCMOTpe-
HUIO Jea.

B cyneOHoM 3acenaHuu 3aciaylIMBaeTcs IOKJaJ MPeiCcTaBUTeNsl opraHa
WU yUPeXJICHUs, UCTIONHSIONX HaKa3aHUe, BHICIYIIMBAIOTCS MHEHUS y4a-
CTBYIOIIUX B JIeNIe JIUII.

16. OT™MeHa 0TCPOYKH OTOLIBAHUS HAKA3aHUSI OepeMeHHbIM JKeHIIMHAM
M JKEHIMHAM, TMEIOLIMM MAaJI0JIETHUX AeTeil

Cormaceo . 16 4. 1 ¢1. 397 m . 5 4. 1 c1. 399 VIIK P®, Bonpock! oT-
MeHBI OTCPOYKH OTOBIBaHUSI HaKa3aHUA OEPEMEHHBIM KEHIMHAM U YKeHILH-

130 cyne6Hoit mpakTHKe 1O [eNaM O MPECTYIICHHSX HECOBEPIICHHONETHIX: [10CTaHOB-
nenue Ilnenyma Bepxonoro Cyna Poccuiickoii ®@enepaunu ot 14.02.2000 r. Ne 7 //
Koncynprant ITntoc [Onextponnslit pecype]: CnpaBouHas nmpaBoBasi cucreMa. — Bepcus
[Ipod, cerepast. — DnexTpoH. aaH. — M.: AO Koncynsrant [Tmtoc, 1992 — . — Pesxxum moc-
tyna: Kommerotep. cet Hayu. 6-ku Towm. Toc. yH-Ta, CBOOOJHBIIA.
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HaM, UMEIOLMM MaJIOJIETHUX JIeTel, B COOTBETCTBUU cO CT. 82 YK PD pac-
CMaTPHUBAIOTCS CYJIOM IO MPEJICTABICHUIO OpraHa WM YUYpexXAeHUs, UCIO-
HAIOLIMX HaKa3aHUe.

Cratea 82 YK P® ycraHaBiamMBaeT, YTO OCYXICHHBIM O€peMEHHBIM
KEHIIMHAM W >KEHIIWHAM, UMEIOIIUM JIeTeil B BO3pacTe N0 YeThIpHAALATH
JeT, KpoMe OCY)KIIEHHBIX K JIMIICHHWIO CBOOOJIbl Ha CPOK CBBIIIE ISATH JIET 32
TSDKKHE U 0c000 TSDKKHE MPECTYIUICHHS MPOTHB JIHMYHOCTH, CYI MOXET OT-
CPOUYHTH peajbHOe OTOBIBaHHME HAaKa3aHMS [0 JOCTIKEHUS PeOEHKOM YeThIp-
HaJLATUIIETHETO BO3pacTa.

B ciyuae, ecnu ocyxIeHHasl, yka3aHHas B YacTH NepBOM HacTosweil
CTaTbH, OTKa3ajach OT peOeHKa WM MPOJ0JHKAET YKIOHATHCSA OT BOCIIMTAHUS
pebeHka mocine npenynpexaeHus, oObABICHHOTO OpPraHoM, OCYILIECTBIISIO-
LIMM KOHTPOJIb 32 TIOBEJCHUEM OCYKICHHOM, B OTHOIIEHHUH KOTOPOH OTOBI-
BaHHE HaKa3aHWs OTCPOUYEHO, CYJl MOXET MO MPEeACTAaBICHUIO 3TOTO OpraHa
OTMEHUTHh OTCPOUYKY OTOBIBAHWS HAKa3aHWS W HANPaBUTh OCYXIASHHYIO IS
OTOBIBaHWS HaKa3aHWs B MECTO, HA3HAYEHHOE B COOTBETCTBUH C MPUTOBO-
poM cyaa.

[To mocTwkeHnn peOEHKOM YeTHIPHAIUATHIIETHETO BO3pAcTa CyJ OCBO-
00XIaeT OCY)KIEHHYIO OT OTOBIBAHWS HaKa3aHWS WM OCTaBILICHCS YacTH
Haka3aHWsA MO0 3aMeHseT OCTAaBIIYIOCS YacTh HaKa3aHUS 0ojee MATKIM
BHUJIOM HaKa3aHUsl.

Ecnu B nepuon oTcpouku OTOBIBAaHMS HaKa3aHUsS OCY)KIEHHas coBeplla-
€T HOBOE NpeCTyIUIeHUe, CyJ Ha3HayaeT eil Haka3zaHue MO [paBuiaM, Mpeay-
cMoTpeHHBIM cT. 70 YK PO.

B cityuae BbIsIBIEHUS HapyIIEHUI OTCPOUYKH OTOBIBAHUS HaKa3aHUS OCY-
KACHHOW IKEHIIUHONW COTPYAHUK YTOJOBHO-UCIIONHUTENFHOW WHCHEKINH
BBI3bIBAET WJIM TMOCELIAET €€ M0 MECTY KUTEJIbCTBa, OTOUpaeT y Hee oObsic-
HEHMsI O JIOMYIIEHHBIX HaPYIICHUSX, IPOBOIUT MPOMUITaKTUIECKYI0 Oecemy
U, B Cllydae OTCYTCTBUSA YBa)KUTEIBbHOW NPUYMHBI HAPYIICHWs, BHIHOCHT
MUCHbMEHHOE TMpeaynpexaeHrue. B 3ToM TpeaynpexaeHuu OocyXIeHHAs
JKEHILMHA paclMChIBaeTCs, YTO OHa MpenynpexleHa O TOM, YTO B ciydae
MIPOIOIDKEHSI YKIOHEHUS OT BOCIIUTaHMS PeOEHKa, yX0/1a 32 HUM U BeICHHS
AHTHOOIIECTBEHHOr0 00pa3a JKU3HU el MOXeT OBITh OTMEHEeHa OTCpPOYKa
OTOBIBAHIS HAKA3AHHS .

116 o .

CM.: Mepbl yronoBHOW OTBETCTBEHHOCTH, HE CBSI3aHHBIE C M30JIALUEH OT 0oOIIecTBa:
[Tocobue ansi cOTpyAHUKOB YTOJOBHO-UCIIONHUTENBHBIX WHCneKuid. — Tomck, 2003. —
C. 47.
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B cootrsercTBuu co ct. 178 YUK PO:

- 4. 2: «OcyXJIeHHOH, K KOTOPOH NpHUMEHEeHa OTCPOYKa OTOBIBAHUS
HaKa3aHWs, TOIyCTUBILNEH HapyIIeHHEe OOIIECTBEHHOTO TTOPSIKA FIIH
TPYJOBOH IUCLMIUIMHEI, €CJIM B OTHOIICHHH €€ B MepHOJ OTCPOUKH
OPUMEHAJIMCh MEpPbl aAAMHUHUCTPATUBHOI'O0 WJIW AWCUHUIIMHAPHOTO
B3BICKaHUS JHOO €ClM OHAa YKIOHSJIACH OT BOCIIUTAHUS peOCHKa M
yXozIa 3a HUM, YTOJOBHO-WCIOTHUTEIbHAS WHCIEKIHS OOBSBISIET
IpeIynpeKaeHIe».

- 4. 3: «B ciyuae, ecniu ocykIeHHas1 0TKa3ajxach OT peOeHKa WM Ipo-
JIOJDKAeT TOCNe OOBSBICHHOTO MPEIYMpPeKIeHHUs YKIOHATHCA OT
BOCIMTaHUS pe0deHKa W yXoja 3a HHM, YTOJIOBHO-MCIOJIHHTEIbHASL
MHCIEKLHS [0 MECTY ee KHUTEJbCTBa BHOCHT B CyIl IpE/ICTABICHUE
00 OTMEHe OTCPOYKH OTOBIBAHWS HAaKa3aHUS W O HANPABICHUU OCY-
XKIIEHHOM Ui OTOBIBaHMA HaKa3aHWs, Ha3HAUYEHHOTO IMPUTOBOPOM
cyna. K mpexacraBnenunio npuiiaraetcss KONusl onpeaesieHus cyna oo
OTCPOYKe OTOBIBAHUS HAKA3aHUD».

- 4. 4: «OcyxaeHHas CUMTaeTCs YKIIOHSIOIIEHCS OT BOCIIUTaHHS pe-
OeHKa, eci OHa, O(UIIMATEHO HE OTKa3aBIIMCh OT peOeHKa, OCTaBU-
Jla ero B POAWJIBHOM JOME WM TIepefana B JeTCKUi oM, 00 BexeT
AHTHOOIIECTBEHHBI 00pa3 JKU3HU U HE 3aHUMAETCS BOCIIUTAHHUEM
pebOeHKa M yX0/I0M 3a HUM, JINOO OocTaBUiIa peOeHKa POJICTBEHHUKAM
WIIA MHBIM JIUIaM, TH0O0 CKpPBLIach, TNO0 cOBepIIaeT MHbIE AeHCTBN,
CBUJIETETHCTBYIOMINE 00 YKIOHEHNH OT BOCIIUTAHUS PEOCHKA.

Taknum 0Opa3zoM, MHCTIEKIMA HaNpaBiseT B CyJl IIpeJcTaBleHne 00 oTMe-
HE OTCPOYKHU OT6I:IBaHI/I$I HaKa3aHHWs TOJIBKO B ClIydasX, Koraa:

1. OcyxneHHas opUIMATHEHO OTKa3alach OT peOeHKa.

2. OcyxpaeHHas NPOJOKAeT Mocie OO0BSIBICHHOIO MperyNpexaeHHs

YKIIOHATBHCA OT BOCIUTaHHUA pe6eHKa 1 yXoJia 3a HUM.

B 3THX cinydasx WHCIIEKIIUS BHOCHT B CyJ MPEACTaBICHHE 00 OTMEHE OT-
CPOYKH OTOBIBAHMS HaKa3aHUs M O HAIlPaBICHWH OCYXISHHOW Ui OTOBIBa-
HHS HaKa3aHMs, HA3HAYEHHOTO IIPUroBOpoM cyna. K TakoMy npencTaBieHHIO
MIPUIIATaloTCs KOS OTpeNieNeH st cy1a 00 OTCpoUKe OTOBIBAaHMS HaKa3aHW,
JOKYMEHTHI, TOITBEP>KJAOIIIe HATMYNEe MAJIOJICTHUX JeTel (CBUICTENbCTBA
0 pOXJEHHHM), a TaK)ke MaTepHabl, CBUACTENLCTBYIOIINE 00 OTKa3e OT pe-
OeHka m10O0 YKJIOHEHHWH OCYXKICHHOW KEHIIMHON OT BOCIIMTAHUS peOeHKa U
yXoJla 3a HIM, XapaKTEePUCTHKA C MeCTa PabOTHl U KHUTEIBCTBA, PAMOPT y4a-
CTKOBOTO-YITOJJTHOMOYEHHOTO MHJIMIIMM O ee MOBEeIeHWH U o0pase *KH3HH, a
TaKkKe Apyrue HeoOXOAUMBIe TOKYMEHTHI.
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B oTHOIIEHUM CKPBIBHICHCS OCYXICHHOW KEHIIUHBI B MPEACTABICHUU
YKa3bIBAIOTCS MMEIOIINECS CBEJICHUS O TOM, YTO OHA CKPBLIACH C LENBIO YK-
JIOHEHUS OT BOCIIUTAHUS peOCHKA U yXOJa 3a HUM, a TaKkKe Pe3ylbTaThl mep-
BOHAYAJIBHBIX PO3BICKHBIX MEPOIPUATHIA

VYT0JI0BHO-UCIIOJTHUATENLHAS MHCIIEKIUA MOXKET BHECTU B CyJ] IPEICTaBJIC-
HUEe 00 OTMEHE OTCPOYKH OTOBIBAHUS HaKa3aHWs 0e3 MpeaynpesKaeHus 0CyK-
JeHHO¥ KEHIIIHEI B CITy4ae, €CIIM OHa O(UIMAIBHO OTKa3alack OT peOeHKa.

Yactp 5 cr. 178 YUK P® ycranaBnmBaer, 4To MO JOCTHXEHUHU peOeH-
KOM YeTBIpHAAUATHIIETHETO BO3pacTa K00 B CIydae ero CMepTH YTOJIOBHO-
WCTIOIHUTEbHAS WHCIEKIHS [0 MECTY JKUTEIBCTBA OCYKICHHOH C y4eTOM
XapakTepa M CTeNeHH OOMIECTBEHHOW OMACHOCTH COBEPIIEHHOTO MPECTYILIe-
HUS, IOBE/ICHUS OCY>KJCHHOM, €e OTHOILIICHU K BOCIIUTAHUIO peOeHKa, OTObI-
TOTO U HEOTOBITOI'O CPOKOB HaKa3aHWs HANPABIIET B CYI IPEICTaBICHUE 00
OCBOOOXK/ICHUH OCYXJICHHON OT OTOBIBAHMS OCTABIICWCS YacTH HaKa3aHWUs
WINA O 3aMEHe OCTaBIIEHCS HEOTOBITOW YacTH Haka3aHWs OoJjiee MATKUM BH-
ZIOM HaKa3aHWUS.

B cnyvae Bo3BpalleHHs OCY)XICHHOW B HCIPABUTEIBHOE YUPEKICHHE
CyZbsi IPUHUMAET MepHhI TIOIIEYESHHUS O IETAX, OCTaBIIUXCs Oe3 Haa3opa.

Komus mocranoBneHus cyapi 06 OCBOOOKICHUN OCYXIESHHOH >KEHIIH-
HBI OT HaKa3aHWA JIMOO O HANpPaBICHUN B UCIPABUTENBHOE yUpEKICHHUE Ha-
MpaBJIIC€TCA B CY I, ITIOCTAHOBHUBILIHI IpUTroBODP.

17. 3ak04eHue MOA CTPAXKY OCY’KIEHHOI0, CKPbIBIIEr0Csl B LeJIsIX
YKJIOHEHHs OT OTOBIBAHUSI HAKA3aHNS B BH/e MITpada, 00s13aTeILHBIX
PadoT, HICIPABUTEIbHBIX PadOT JIN00 OrpaHUYEHUS CBOOOIBI

[Mynkr 18 u.1 c1. 397 u . 3 4. 1 c1. 399 VIIK P® ycranaBnuBaior, 4To
BOTIPOCHI, CBSI3aHHBIE C 3aKIIOYCHHEM IOJI CTPAXKy OCYKIEHHOTO, CKPBIBIIIE-
rocs B IEJIAX YKJIOHEHUS OT OTOBIBAaHHS HaKa3aHWs B BHIe mTpada, 00s3a-
TENBHBIX Pa0OT, UCIPABUTENHHBIX PadOT MO0 OrpaHUYEHHs] CBOOOIHI, IIO
paccMoTpeHus BONpoca O 3aMeHe YKa3aHHBIX BUJOB HakazaHus Oojee cypo-
BEIMH PAacCMAaTPUBAIOTCS CYIOM TI0 TIPEICTABICHUIO OpraHa BHYTPEHHUX e
0 MeCTy 3afepKaHus OCYKIESHHOTO0, HO He Oonee ueM Ha 30 CyTOK.

JeiicTByroliee 3aKOHOJATENBCTBO MPeyCMaTPUBAET IBE MEpPHI Mpolec-
CyaJbHOTO MPUHYKJCHUS B OTHOUICHWH OCY)KIEHHOTO, YKIIOHSIOIIETOCs OT
OTOBIBAHUS HAKa3aHUS: a) 3aJiepXKaHue OCYXKIESHHOTO; 0) 3aKITIOUeHUE OCYXK-
JIGHHOTO oA cTpaxy. Tak, 4. 4 cT. 46 uu.4. 4 u 5 ct. 48 YUK PO ycranas-

"7 Mepbi yronoBHO# OTBETCTBEHHOCTH, He CB3aHHbIE C H30IALKeH oT obmectsa: [Toco-
Oue JyIsl COTPYTHUKOB YTOJIOBHO-HUCIIONHUTENBHBIX HHeneknuit. — Tomck, 2003. — C. 48.
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JIUBAIOT, YTO OCYXKJEHHBIA MOXET OBITh 3ajiepkaH Ha 48 4acoB, U CpPOK 3a-
Jep:kaHust MoxeT ObITh mpoatieH a0 30 cyTok. B cBoio ouepens, yrojioBHO-
IpoLeccyallbHbIA 3aKOH NPeyCMaTPUBAET 3aKII0UEHHUE M0 CTPaXKy Ha CPOK
1o 30 cyTok. B 3Toif cBsI3U CieMyeT OTMETUTh, YTO 00Jiee MPaBUILHBIM OBLIO
651 ykazanue B YUK P® He Ha BO3MOKHOCTB MIPOJUICHUS CPOKa 3a/lepKaHus,
a Ha MpUMEHEHHe MepHl NpeceueHHs B BUAE apecTa MpHU HEOOXOAMMOCTH
MPOJJIEHUS] BPEMEHH HM30JLIINH OCY>KICHHOTO, YKIOHSAIOUIETocsl OT OTOBIBa-
HUS HakaszaHus. Takue n3MeHeHHs ITOMOIIH Obl YCTpaHUTh HEKOTOPHIC ITpaK-
THUYECKHUE MPOOIIeMBl, CBA3aHHBIE C pPeannu3alfell paccMaTprUBaeMbIX HOPM, B
YaCTHOCTH, TIPOOJIEMY TIepeBOIa M COAEPIKaHUS 3aICPIKAHHOTO OCYKIESHHOTO
n3 UBC B CU30.

[IpaBonprMeHHUTENbHAs NPaKTHKa IIOKAa3bIBAET, YTO MPOIECCyaTbHOE
pellieHre O 3aJep)KaHUM OCYKIEHHOTO MPUHUMAeTcs IBYMs CHocoOaMu:
a) KOr'Jla Ipy BBIHECEHUM CYIOM pELIEHHUs O 3aMeHe (OTMEHe) HaKa3aHUs, He
IPEAIOoJIararoero H30JLIHI0 OT 00IIecTBa, Ha JIMIIEHHe CBOOOABI B IOCTa-
HOBJICHWH CYAbU yKa3bIBaeTCS Ha HEOOXOIMMOCTPH 3alep KaHus M 3TalHpo-
BaHMsI OCYXJIEHHOTO B MeCTa OTOBbIBaHUS JMIIEHUs CBOOOJBI; 0) KOraa Ha
OCHOBE CyIeOHOro pemieHHs O 3aMeHe (OTMEeHe) HaKaszaHWs, He INpe.roa-
TafoMIeTo N30JIHIO OT O0IIEeCTBa, HAYAIFHAK COOTBETCTBYIOIIEH YTOJIOBHO-
WCIIOJHUTEIbHON MHCIIEKLINU BXOAMUT C MPEUIOKEHUEM O 3aJiepXKaHuu OCy-
KJICHHOT0, YKJIOHSIOIIETocs OT OTOBIBaHMs Hakas3aHWs, B MOJpa3fieeHue
OpraHoB BHYTPEHHUX JEll.

B nocnegneMm ciydae B HoApasfesieHUus OpraHOB BHYTPEHHMX JeJl Ha-
MpaBiIsgeTcsl MMCbMEHHBIN PanopT, B KOTOPOM YKa3bIBAIOTCS: (haMUIUs, UMS,
OTYECTBO, AaTa POXKIACHHUA, MACIIOPTHBIE JaHHBIC, aApE€C MECTA KUTECJIIbLCTBA U
PETUCTpalli OCY>KIEHHOT0; KaKUM CYZOM, [0 KaKOH CTaThs, Ha KaKoW CPOK
U Kako¥i BMJ HaKa3aHWs J1MO0 MHOW Mephl YrOJIOBHO-IIPABOBOI OTBETCTBEH-
HOCTH OBUI OCY’/I€H; pe3ybTaThl MepPBOHAYAIBHBIX PO3BICKHBIX MEpOIpHs-
THW; B COOTBETCTBUM C Kako# cratbeid YK P®, kakum cynom BBIHECEHO pe-
LIeHHe O 3aMeHe (OTMEHE) M Ha KaKod cpok. 3aiepikKaHHBIA OCY>KICHHBIH
Hanpasinsercs B UIBC, a 3ateM B MecTa OTOBIBaHMS HaKa3aHUsL.

TeopeTndyeckn He HCKITIOUSHO 3a/iepKaHNe YKIOHSIONMIETO OT OTOBIBAHMS
HaKa3aHUs OCYXKIEHHOT0, B OTHOLIEHUH KOTOPOTO CYJIOM ellle He BHIHECEHO
peleHre o6 OTMeHe WM 3aMeHe Haka3aHus. OJHaKo Ha MpaKTHKe 3TO TPy/.I-
HO OCYIIECTBUMO. Jleno B TOM, UTO (aKT YKIOHEHHS OCYKIEHHOTO OT OTOBI-
BaHWsI HAKA3aHUS MOXET OBITh YCTAHOBJIEH TOJBKO YTOJIOBHO-MCIIONHHUTEIb-
HOW MHCIEKLMEeH WM CyJOM IO MHpeACTaBICHHUIO 3TOro opraHa. Oprassl
BHYTPEHHMX JIe]1 HE MOT'YT YCTaHOBUTh €ro, TaKk Kak He MCIOJNHAIOT HaKa3a-
HUS, HEe CBSI3aHHBIC C M3OJLILKEH OT o0mecTBa. A moka (akT yKIOHEHHs He
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YCTAQHOBJIEH B HaJUIeXallleM MOpsJKe, OCYXAEHHbIII He MOXET CUUTAThCS
YKJIOHSIIOIIMMCSA OT OTOBIBaHUS HakazaHus. CrenoBaTelbHO, y OPraHoOB
BHYTPEHHMX [€J1 HEeT OCHOBAaHMM IJi1 NPUMEHEHHs YIOJOBHO-IIPOLECCY-
QJIBHOTO 3aJIepKaHUsl B OTHOLIEHUH TaKOTrO OCYXKJEHHOTO (COrnacHo Jeicr-
BYIOII[EMY 3aKOHOJATEeNbCTBY, B 3TOM CiIydae 3afepskaHue MOT'YT IPUMEHATh
TOJIBKO 3TH TOZpa3leNeHns). TakuM o0pa3oM, 10 MPUHATHS PeIleHHs O 3a-
MeHe (OTMEeHe) HaKa3aHUs, He CBA3AHHOTO ¢ M30JILMel oT o0llecTBa, y op-
raHOB BHYTPEHHHUX JIeJl HET OCHOBAHUI 1UIA 3a/IepKaHUi OCYKIEHHOTO.

3aKIoueHme MmoJ| CTPaKy OCY>KIEHHOTO, YKIOHSIOIETOCs OT OTOBIBAHHUS
HaKa3aHus, ABIAETCS Pa3HOBUAHOCTBIO apecTa Kak Mepbl mpecedeHus. On-
HaKO 3TOT BHJ{ apecTa UMeeT CBOIO creln¢uKky. XoTs mepej HUM CTOSAT 00-
Iye A7 BceX Mep MIpeceueHus Lelu — 00eCIIeYnTh YCIOBHS I BOCCTAHOB-
JIeHWs HapyLIEHHOTO MOpsi/Ka HCIOJHEHHUs NPUroBopa IMyTeM MpenoTBpa-
LIEHUS] YKJIOHEHUs OT OTOBIBAHMS HAKa3aHUs M COBEPLICHUS HOBBIX NPECTY-
mwieHud (. 1 u 2 4. 1 uu. 2 ct. 97 YIIK P®), — ucxons u3 cMbIciia JIeicT-
BYIOIIETO 3aKOHOIATENHCTBA, OH MOXET MPUMEHATHCA TOJBKO MpPU HEOOXO-
JUMOCTHU IPOJJIEHUs] CPOKA BPEMEHHOTO OrpaHWYeHUs] CBOOOMBI 3a/epxkaH-
HOTO OCYXJIE€HHOro. B 3Toil cBsI3M IpoleccyalbHbIM OCHOBAaHHEM €ro MpH-
MEHEHUS, IOMAMO YKJIOHEHHUS OT OTOBIBaHUS HaKa3aHWS, CIYXKHUT TaKXKe He-
00XOIUMOCTD TPOIJICHASI CPOKA BPEMEHHOTO OTpaHWYCHUST CBOOOIBI TaKOTO
OCYXKJIEHHOTO JI0 TIPUHATHS pelieHns 00 ero nanpHeimei cynsoe. [loaTomy
py U30paHUH STOH MEpHl BO BHUMAaHHE IIOMHMO IIPOYETO MOJDKHBI IPHHH-
MaTbCsl (paKTUUECKUE JaHHEBIE, ITOATBEpIKIAIONINe HeOOXOAUMOCTh TpOIIe-
HUSI CPOKAa BPEMEHHOI'O OrpaHMYEHUs] CBOOOABI MOCHE 3aAep>KaHUs OCYXK-
JEHHOTO JI0 IIPUHSATHS pelieHns 00 OTMeHe (3aMeHe) HaKa3aHusl.

3aKIoveHue Mo CTPaXKy OCYKISHHOTO, YKIOHSIOIIETOC OT OTOBIBAHHUS
HaKa3aHMs, BO3MOXKHO Ha MEHee MPOAOJKUTENIBHBIN 110 CpaBHEHUIO C MPo-
M3BOJICTBOM I10 YToJIOBHOMY ey cpok — 10 30 cytok. ITpu 3ToM yronosHo-
MpoLECCyalbHbI 3aKOH HE MPeLyCMaTpUBaeT BO3MOXHOCTH €ro NMPOJIEHuS,
W3MEHEHUS UM JOCPOYHOM OTMEHBI.

Hecmotps Ha 10, uTO AeictByroumii YIIK PO He packpeiBaeT ycioBuil
MPUMEHEHHUs 3aKIII0UYEHUsS TOJ CTPa)XKy B OTHOLUEHUM OCY)KIEHHOTO, YKJO-
HSIOIIETOCs OT OTOBIBAHWS HAKAa3aHWU, MPEACTABILIOTCS, YTO OHU COBIAIAIOT
C YCIIOBUSIMU IIPUMEHEHHS apecTa B MPOU3BOJICTBE M0 YTOJIOBHOMY Heiy. Kak
MIPaBUJIO, 3TOT apecT MPHUMEHsSETCA B Clydae 3aMEeHbl HaKa3aHWs, HE CBA3aH-
HOTro ¢ M30JsA1Mel oT o0IIecTBa, HA HaKa3aHUE, Mpelrosaratollee JUIIeHNe
cBoOoabl. IIpu 3TOM BO BHHMaHME TaKXe JOJKHBI MPUHUMAThCSA JaHHBIE O
JMYHOCTH OCY>KJEHHOI'0, COCTOSHUM 30POBbs, CEMEIHOM IOJIOKEHUHU U T.II.
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Ha ceropHsmHuil 1eHb apecT yKJIOHSAOLIErocsl OT OTObIBAHMS HAKa3aHUs
OCY’KIEHHOTO IPaKTHYECKH HEe IMPUMEHSAeTCs. DTO 00bACHIETCS KpaiiHe pell-
KUM IPUMEHEHHEM YTOJOBHO-IIPOLECCYAIBHOTO 3aJepXKaHus A0 BBIHECEHUs
CyJeOHOro peuieHus 0 3aMeHe (OTMEHE) HaKa3aHUs B OTHOIUEHMU TaKuX
OCYKJIEHHBIX.

Hecmotpst Ha To, uto m. 3 4. 1 cr. 399 VIIK P® npenocrasmisier npaBo
BO30YX/aTh MPOU3BOACTBO O NMPUMEHEHUM 3aKJIIOYEHHs MOJ CTpaxy B OT-
HOIIIEHNH OCY>KIEHHOTO MPEJCTaBUTENIO OpraHa BHYTPEHHUX e, IT0JIaraeM,
YTO TaKOH BO3MOXKHOCTBIO TakkKe JOJDKHBI 00JIalaTh MPOKYpOp H IMpeacTa-
BUTEJNIb OpraHa Win yupeKIeHHs, UCIIOJHIOIMX Haka3aHue. [IpencraBnser-
Cs1, 4TO CyJIbsl IPU Pa3pelIeHnH BOIpoca O 3aMeHe (OTMEHE) TaKKe MOXKET 110
COOCTBEHHOMY YCMOTpPEHHIO M30paTh JaHHYIO Mepy MpecedeHus], Hanpumep,
B Cllyyae BO3HMKHOBEHMS TPYAHOCTEH C HCIOJHEHHEM peIIeHUs O 3aMeHe
(oT™MeHe) Haka3aHwUs.

B cynebHOM 3acemaHuu MpH pelIeHWH BOMpoOca O NMPHUMEHEHHWH apecTa
MOTYT IPUHUMATE YUaCTHE OCYKICHHBIN (B CITydae, eClIi OH OBLI 3a/IepXKaH),
€ro a/BoKar (IpeACTaBUTENb), IPeICTaBUTENb OPraHa UM YUpesKACHUs, Uc-
MMOJIHAKOIIUX HaKa3aHUE, NPEACTAaBUTECIIb OpraHa BHYTPEHHUX [€JI, a TaKXKE
npokypop. HesiBka yka3aHHBIX JIUML HE NPENATCTBYET pa3pellieHn0 BOIpoca
mo cyimectBy. Takum obpazom, YIIK P® ycranaBiuBaeT yNnpoIIeHHBIH IMO-
PsIOK M30paHus Mepsl MpeceyeHrsl B BUIE 3aKIIOUEHHs IOJ CTPaxy B OT-
HOLIEHUHN OCYXXIEHHOTO, YKJOHSIOIIErocs OT OTOBIBAHWS HAKa3aHWA, IO
CPaBHEHUIO € MOPAIKOM PELICHHs aHAJTOIMYHOI0 BOIPOCa B OTHOILEHUH 00-
BUHsAEMOTr0 (TOA03peBaeMoro). 3akJIFOYEHHBI MOJ CTPaxy OCYKACHHBIH
JOJDKEH HaIpaBIATHCS B COOTBeTCTByI-OH_U/Iﬁ CJ'Ie)lCTBeHHbIﬁ U30JIATOD.

18. 3amena HeoTOBLITOM YaCcTH HAKa3aHUA 00J1ee MATKHM BHIOM
HaKa3aHusl Ju00 0CBOOOKIEHHE OT HAKA3AHHUS B BH/Ie OTPAHNYEHHSA
10 BOEHHOM CJIy’K0€e BOCHHOCIY KAIEro, YyBOJIEHHOT0 ¢ BOEHHO CJIyKObI

ITynkt 19 4. 1 ct. 397 VIIK P® ycranaBnuBaeT, 4TO BOIPOCHI 3aMEHBI
Haka3aHus Ooyee MITKAM BHIOM Haka3aHUs 00 OCBOOOXKIEHHS OT HaKa-
3aHUSA B BUJAE OTPaHUYEHUs MO BOEHHOH ciy0e BOEHHOCIYXKaIlero, yBO-
JISHHOTO C BOCHHOM CITy>KObI, B TIOpsIJIKE, YCTaHOBJIEHHOM cT. 148 YUK PO,
paccMaTpHUBalOTCA TapHU30OHHBIM WJIM TIPUPABHEHHBIM K HEMY BOCHHBIM
CYJIIOM.

Cratps 148 YUK P® ycraHaBnuBaeT, 4YTO O UCTEUEHHUS] YCTAHOBIIEHHO-
T'o TIPUTOBOPOM CYJIa CPOKa HaKa3aHUsSl OCYXJICHHBI BOCHHOCTYXAIIUH MO-
JKeT OBITh YBOJICH C BOGHHOH CIIy)KOBI 10 OCHOBAHMSIM, IIPEITyCMOTPEHHBIM
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3aKoHogaTenbcTBOM P®. B arom cimydae komMaHAWp BOMHCKOW YacTH Ha-
MpaBIsieT MpeJCcTaBlieHue B CyJ O 3aMeHe OcTaBlleiica He OTOBITON uacTu
Haka3aHusa 0oJjiee MATKUM BHIOM Hakas3aHusa 1100 00 OCBOOOKIEHUH OT Ha-
Ka3aHMs.

BoeHnHocmyxanuii, TpoxXoIsauid Ciryk0y Mo KOHTPAKTy MpPHU HACTYTLIe-
HUW OCHOBAaHHM, MPeaycMOTPeHHBIX 4. 2 1 3 ¢T. 51 3akona P® «O BomHCKOM
00513aHHOCTH ¥ BOSHHOM CIy)k0e», MOXKET OBITh JOCPOYHO YBOJIEH C BOECH-
HOM cITy>KOBI ¢ pacTOp)KeHHeM KOHTpakTa. K 4uciy Takux oCHOBaHUM OTHO-
CSITCS: HEBHIITOJHEHUE YCIOBHH KOHTPAKTa, MPH3HAHUE JIAIA OTPAaHMYCHHO
TOIHBEIM K BOGHHOH CIy)KOe IO 3aKII0UYEHHIO BOSHHO-BPaueOHOH KOMICCUH
u T.0. [TonoOGHBIE cUTyallMu MOTYT BO3HUKATh, KOT/Ia JIULO OTObIBaeT Haka-
3aHHE B BHJIE OTpaHUYCHUS MO BOEHHOH CiyxOe. B 3Tol cBsizu neiicTByto-
mee 3aKOHOJATENECTBO YCTaHABIUBAECT BOZMOXXHOCTE OCBOOOXKICHHUS OT OT-
ObIBaHUS TAKOTO HaKa3aHMS.

19. Ilepenaua rpaaaHMHA UHOCTPAHHOT0 IOCYIaPCTBA, OCYKI€HHOT 0
K JINIIEeHUI0 cBo0oabI cyaoM P®, nuis1 oTObIBAHUSI HAKA3AHUS
o 118
B TOCY/IapPCTBO, TPAKAAHUHOM KOTOPOT0 OCY KI€HHBII ABJISIETCS

[MynakT 21 9. 1 ct. 397 u ct. 399 VIIK P® ycranaBmuBaer, 9To BOMpoC O
nepeaaye rpaxaaHuHa HTHOCTPaHHOTO TOCYJapCTBa, OCY KASHHOTO K JIMIIEHHIO
cB00OBI cyioM PD, 1yt 0TOBIBaHMS HaKa3aHUS B TOCYAaPCTBO, TPAXKAaHMHOM
KOTOPOro OCYKIIEHHBI SIBIISETCS, pa3pelaeTcs CyA0M B MOPsIKE paccMOTpe-
HUSI BOTIPOCOB, CBSI3aHHBIX C MCIIOJHEHHWEM MpUToBOpa. Bompockl mepeayun
TaKOT'0 OCYXJIEHHOTO TaKXe peryaupytorcs cr.cT. 469—471 VIIK PD.

Cratpst 469 YIIK P® ompenenser, 4To OCHOBaHWEM IMepenayu IUIa,
ocyKaeHHOTo cynoM PO k mumennto cBOOOAEI, sl OTOBIBAHUS HAKa3aHUA B
rOCyJJapCTBe, TPAKJAHUHOM KOTOPOTO OHO SIBJISIETCS, CIIy’)KUT PellIeHHue cyia
[0 pe3yJbTaTaM pPacCMOTPEHUs IpeICTaBIeHHUs (eaepaIbHOTro OpraHa Hc-
MOJTHUTENFHON BIACTH, YIIOJIHOMOYEHHOTO B OOJIACTH WCIOJNHEHHS HaKa3a-
HUH, 1100 0OpalleHusl OCYXKAESHHOTO WU ero MpeCTaBUTeNs, a PaBHO KOM-
METEeHTHBIX OPraHOB MHOCTPAHHOI'O I'OCYJapcTBa B COOTBETCTBUHU C MEXKIY-
HapoAHBIM A0roBopoM Poccuiickoit denepanun 1100 NUCbMEHHBIM COTrJia-

18 Bech TekeT 1. 19 B3ST U3 pabotbl: Konuesckuii U.b., Bopoam A.B., 3aéudos b./[. Bbi-
Jaya JUna JUis yroJOBHOTO MPEecieIOBaHUs WIIN UCTIONHEHUS MIPUroBopa (KOMMEHTapHit
YTOJIOBHO-TIPOLIECCYalIbHOTO 3aKkoHonarenbeTBa) // Koncynbrant [lmtoc [DneKkTpoHHBIM
pecypc]: CnpaBouHas npaBoBas cuctema. — Bepcus [Ipod, cereBas. — DnekTpoH. naH. —
M.: AO KosncynbranT [Tntoc, 1992 — . — Pexxum goctyna: Kommetotep. cets Hayu. 6-ku
Towm. roc. yH-Ta, CBOOOTHBIIA.
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LIeHHeM KOMIIETEHTHbIX opraHoB Poccuiickoit dexepanyn ¢ KOMIETEHT-
HBIMH OpraHaMHM MHOCTPAHHOI'O rOCyJapCTBa Ha OCHOBE NPHUHIMIIA B3aUM-
HOCTH.

Cornacno ct. 470 YIIK PO, npexacrasienue ¢enepaibHOro opraHa mc-
TIOJTHUTEJIPHON BIACTH, YIIOJHOMOYEHHOTO B OOJIACTH WCIIOJHEHHWs Hakasa-
HUM, a paBHO OOpallleHne OCYKAEHHOTO, €ro MPEeICTaBUTENS, KOMIIETEHTHBIX
OpraHOB MHOCTPAHHOTO TOCYJapCcTBa O TMepenade JIUIa, OCYKISHHOTO K JId-
11(3507810) CBO60)1])I, JIA OT6bIBaHI/I$[ HaKa3aHHWs B IroCyaapCTBe, IrpaKJaHUHOM
KOTOPOTO 3TO JIMIO SBISIETCS, PACCMATPHUBAIOTCS CY/IOM B MOPSIIKE U CPOKH,
KOTOpBI€ YCTaHOBJIEHHI cT.CcT. 396, 397 u 399 VIIK P®, c yuerom TpeboBa-
Hul cT.cT. 470-471 VIIK P®.

[Ipy HEBO3MOXKHOCTH PACCMOTPEHUS CYJOM BOIMpOca O Mepeaade ocyk-
JIEHHOTO BBHJY HETOJHOTHI OO OTCYTCTBHUS HEOOXOAWMBIX CBEICHHUH CY-
IIbsl BIIpaBe OTJIOXKUTH €ro PacCMOTPEHHE U 3alpPOCUTh HEOCTAIOLINe CBelle-
HUS 1100 0e3 pacCMOTPEHUs HAaIllPaBUTh OOpaleHne OCYKIEHHOTO B KOMIIe-
TEeHTHBIN oprad P® mist cOopa HeoOXoauMoi HHpOPMAIIUK B COOTBETCTBUU
C TIOJIOXKEHUAMHU MEXIyHapoAHOro noroopa P®, a Taioke Ans mpeaBapu-
TEJBHOTO COTJIaCOBaHUS BOIIpPOCa O Mepefaye OCYXKIACHHOTO ¢ KOMIIETEHT-
HBIM OPTraHOM MHOCTPAHHOT'O TOCYIApCTBa.

Cratps 471 VIIK P® ycranaBnmmBaer, 4To B TMepenade JIHIA, OCYXKIeH-
HOro cynoM P® x numieHuro cBOOOJBI, JUIsi OTOBIBAHUMS HaKa3aHHUS B roCy-
JIapCTBe, TPAXKIAHMHOM KOTOPOTO 3TO JIHIIO SIBISIETCS, MOKET OBITh OTKAa3aHO
B CITy4asx, €CIH:

1) HU OZlHO U3 AESHUH, 32 KOTOPOE JIMLIO OCYXXIEHO, He TIPU3HAaeTCs Mpe-
CTYIJICHHEM TI0 3aKOHOIATEJbCTBY TOCYAapCTBa, T'PAKTAHMHOM KOTOPOTO
SIBISIETCS OCY KICHHBII;

2) Haka3aHWe HE MOXET OBITh UCIIOJHEHO B MHOCTPAHHOM TOCYJapCTBE
BCJIC/ICTBHE:

a) WCTEYCHUS CPOKa NABHOCTH WM MO0 WHOMY OCHOBAHUIO, MPEIy-
CMOTPEHHOMY 3aKOHOZATEIbCTBOM 3TOI0 TOCYJapCTBa;

6) HETIPU3HAHUA CyOOM WM HWHBIM KOMIIETEHTHBIM OpraHoM HWHO-
CTpaHHOT'O TOCyJapcTBa MpHUroBopa cyna P® mibo mpusHaHuA
CYIOM WM WHBEIM KOMIIETEHTHBIM OpPTaHOM HHOCTPAaHHOTO TOCY-
JapcTBa mpuroopa cyaa P@ 6e3 yctaHOBICHHS MOPSIKA U YCIIO-
BN OTOBIBAaHMS OCYXICHHBIM HaKa3aHWs Ha TEPPUTOPUH WHO-
CTPAHHOTO TOCYIapCTBa;

B) HECONOCTaBUMOCTH C YCIIOBHEM W TMOPSAKOM OTOBIBaHUS OCYXK-
JNCHHBIM HaKa3aHUs, ONpPENENICHHBIX CYyIOM WM HHBIM KOMIIe-
TEHTHBIM OpPTraHOM MHOCTPAHHOT'O TOCYIapCTBa;
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3) OT OCYXJEHHOTO WJIM OT WHOCTPAHHOTO TOCYJapCTBa HE TOIYYECHBI
rapaHTUy UCTIOJHEHMs IPUTOBOPA B YACTH TPAXKIaHCKOTO UCKa;

4) He JMOCTUTHYTO coOTjacHe O Tepeaade OCYXKISHHOTO Ha YCIOBWSIX,
MPeyCMOTPEHHBIX MEXyHapOJHBIM JOTOBOpOM PD;

5) OCyXJIeHHBI UMeET MOCTOSTHHOE MECTO KUTEIbcTBa B PD.

Bpimaua i, oCyKAEHHBIX K JUIIEHUIO CBOOOJBI, JJI1 OTOBIBAHUS UMH
HaKa3aHWs B TOCYJapCTBE, TpaXXAaHAMH KOTOPOTO OHH SIBJISIFOTCS, HAPSTY C
BblIauel A NpPUBEIEHUs IPUrOBOpa B HCIIOJHEHME SIBISETCS OJHOM W3
(hopM 3KCTpaTUIINY.

[Tepenada OCyX JIEHHOTO OCYIIECTBIISIETCS TE€M TOCYAapCTBOM, MPOTHB
HWHTEPECOB KOTOPOro HAMpaBJEHO MPECTYIJICHHE, 32 COBEPIIEHUE KOTOPOIo
nepeaBaeMoe JIUIO0 OTOBIBAET HaKa3aHuUe.

[Toxg ocyXIEeHHBIMM K JHIIEHWIO CBOOONBI, WICXOASl M3 COACPIKAHWS
cT.cT. 369-370 VIIK P®, moHuMaroTcs NHIla, OTORIBAIOIIME HaKa3aHUE B
MeCTax JHUIIEHNS CBOOOIEI.

[Tepenada ocyiecTBIsIeTCsl HA OCHOBAaHUW MEXIYHAPOIHOTO JOTOBOpa U
(henepansHOTO 3aK0HA, B HamnieM ciydae — YIIK P® u YUK PO®. [Tpuopurer
MEXYHApOJIHOTO JOTOBOpa B 00JIACTH Mepefavyn OCY>KIEHHBIX yCTaHOBJICH
q4. 1, 4 ct. 15 Konctutymuu P®; ct. 15 @3 «O MexayHApOIHBIX TOTOBO-
pax Poccuiickoit @enepaunn» u ct. 3 YUK P®. [Ipu orcyTcTBUM MEXyHa-
POAHOrO JOroBOpa Mepeaaya OCYKACHHBIX MOKET OCYLIECTBIISIThCS Ha Hada-
JaxX B3aMMHOCTH. B 3TOM ciyyae ocHOBaHMEM ISl PACCMOTPEHHUS CYJIOM BO-
mpoca 0 Tmepefade OCYXACHHOTO CIYXHT COOTBETCTBYIOIIEE MHCHMEHHOE
COTJIallIeHne KOMIIETeHTHBIX opraHoB PD ¢ koMneTeHTHBIMI OpraHaMy MHO-
CTPAHHOTO TOCYAapCTBa.

[Tepemaua ocykeHHOTO B TOCYJIapCTBO €Tr0 T'paKIaHCTBA Jisl OTOBIBA-
HUS 3THM JIMIIOM HaKa3aHWs, HA3HAYEHHOTO 110 TIPUTOBOPY POCCUHCKOTO CY-
Jla, OCYIIIECTBIISIETCS HA OCHOBAaHWH COOTBETCTBYIOIIETO pelleHus cyna. Bo-
MpocC O Tepeaave OCYKIESHHOTO JUisi OTOBIBAaHUSI HAaKa3aHUS B TOCYapCTBeE,
TpakIaHUHOM KOTOPOTO OH SBJISIETCSl WU TAE MOCTOSHHO MPOXKHUBAET, Pas-
petiaeTcsi CyJJoM, TOCTAaHOBUBILIUM MPUTOBOP B OTHOILIEHUH TAHHOTO OCYXK-
JeHHoro. Eciau npuroBop npuBOAUTCA B UCIIOJIHEHNE B MECTE, Ha KOTOPOE He
pacrpocTpaHsieTcsl IOPUCAUKINS CyJa, TOCTAHOBUBIIETO MPUTOBOP, TO BO-
npockl, ykazaHHele B 4. 1 c1. 369 VIIK P®, pazpematorcs cyJoM TOro xe
YPOBHSI, a TIPH €ro OTCYTCTBUM B MECTE WCIIOJHEHWs MPUTOBOpa — BHIIIE-
CTOSIIIAM CyIOM. B 3TOM ciy4yae KOmusi MOCTAHOBIIEHUS Cy[a MO MECTy HC-
TIOJTHEHUSI IPUTOBOPA HATIPABIISIETCS B CY, TOCTAHOBUBIINN MTPUTOBOP.
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YKka3aHHbIE BOTIPOCH PACCMATPHUBAKOTCA CYJIbed €IUHOJIMYHO B CyJe0-
HOM 3acelaHWM. PellleHWe MpPUHUMAeTCA MO pe3ysibTaTaM PacCMOTPEHHUs
MpeJICTaBlIeHUs] (eiepallbHOTO OpraHa HCIOJHUTENbHOH BiacTH B cdepe
IOCTUIINH JH00 OOpalleHus OCYXJISHHOTO WM €T0 MPeJICTaBUTEeNs, a TaKXKe
oOparlieHVs] KOMIIETEHTHBIX OPTaHOB WHOCTPAHHOTO TOCYAapCTBa B COOTBET-
CTBUHU C MEXIYHAPOIHBIM JOroBOpoM P® nmb0 MUCHMEHHBIM COTIIAIIEHEM
KOMITETEHTHBIX OpPraHoB P® C KOMIIETEHTHHIMH OpraHaMd WHOCTPaHHOTO
rocyZapcTBa Ha OCHOBE TIPUHIINAIIA B3aMHOCTH.

ITepenada ocy>KIeHHBIX It OTOBIBAHUS HAaKa3aHUsS B IPYTHUX rOCyIapCT-
BaX BO3MOJKHA TOJIBKO TOCJIE BCTYILICHUS B 3aKOHHYIO CHITy OOBHHHUTEIIEHO-
ro MPUTOBOPA, MOCTAHOBJIEHHOTO B OTHOIIEHUH 3TUX Juil B PD. B cooTBeT-
ctBud ¢ 4. 3 cr. 1 YIIK npu nocraHoBienun cyaom PD oOGBHHMTEIHHOTO
NPUTOBOPA, €CIM WHOCTPaHHBIA TPa)KAaHWH WIIM JIMIO, MPOKUBAOIIEE IMO-
CTOSIHHO Ha TEPPUTOPUM JPYTOTO TOCYAapCTBa, OCYKIAeTCs K JIHIICHHIO
cBOOOJIBI, STOMY JIUIY JTOJDKHO OBITh Pa3bsCHEHO O BO3MOXKHOCTH oOpaiie-
HUS C XOJATalCTBOM O CBOEW Iepenade JJisi OTOBIBAHUS HaKa3aHWs B TOCY-
JIapCTBE TPAXKIAHCTBA WM ITOCTOSTHHOTO MECTA JKUTEIHCTBA OCYKIEHHOTO.

B cootercTBum co cr. 469 YIIK P® Bompoc o mepemade OCyXIASHHBIX
pelnaercs CyIoM Ha OCHOBaHWHU COOTBETCTBYIOIIETO MPECTABICHNUS OPTaHOB
IOCTHIINA, BEAAONINX MCTIOJHEHNEM HaKa3aHWs, IMOO caMOTro OCYXKIEHHOTO
WM €ro TMPEACTABUTEINA, a TaKKe KOMIIETCHTHBIX OpPraHOB WHOCTPAHHBIX
rocyaapcts. Bmecte ¢ TeM HEKOTOPBIMH MEXIYHApPOJIHBIMH JIOTOBOPAMHM
MPeyCMOTPEHBI UHBIC OPTaHbl, IPAaBOMOYHBIC IPUHUMATH PEIIEHUE O Iepe-
Jladue OCYKJCHHBIX, HallpuMep, TeHepalbHble MPOKYPaTyphl COOTBETCTBYIO-
HIAX CTPaH.

B Poccum pemienne o nepemaye ocyKJIeHHOTO JUIsi OTOBIBAHUS UM HaKa-
3aHUS B TOCYJapCTBE, TPAXIAAHUHOM KOTOPOTO OH SIBISIETCS WJIM TAe OH I10-
CTOSIHHO TIPO’KWBAET, MPUHUMAET CyJl HA OCHOBAaHWM TpeACTaBIeHUs Qele-
paJILHOTO OpTraHa WCTIOJHHUTEIBHON BIacTH B cepe ocTUlK. B 3TOM Kaue-
ctBe B Poccun BeicTymaer MunucTepcTBo foctuimn P®, xots opras, Hero-
CPEJICTBEHHO HWCIIOHAIONIMI HaKa3aHWe B OTHOIICHHH CyOBheKTa Tepeaaud,
TaKkXKe JOJDKeH OBITh TpeAcTaBieH B cyaeOHOM 3acemaHuu (4. 2 cT. 399
VIIK PD).

Jlst pemieHust Bompoca 0 CBOEH nepeade MHOCTPaHHBINA TpaKIaHUH, OT-
ObIBaronvii HakazaHue B Poccuu, MO0 €ro mpecTaBUTENb HAMPaBISIET MO-
TUBHPOBAaHHOE XOJIaTaliCTBO, B KOTOPOM TOAPOOHO 00OCHOBBIBAETCS HEOO-
XOJIMMOCTh OTOBIBAaHWS MM HaKa3aHUs B TOCYNapCcTBE I'pa)KIaHCTBA OCYXK-
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JneHHoro. KpomMe MOTHBOB HEOOXOIMMOCTH OTOBIBAaHMSA Haka3aHUS B IoCy-
JapCTBE IPakJaHCTBA MJIM IIOCTOSHHOTO MECTa XKUTEIbCTBA OCYXKIEHHOIO, B
XOIaTalCTBE M3IararoTCs:

- JHUYHBIE CBEJEHUS 00 OCYXICHHOM, BKJIIOUas TPaXIaHCTBO JHNA U
MIOCTOSTHHOE MECTO XKUTEJIbCTBA 0 €ro OCYKIEHUS;

- BpeMsdA U MECTO MOCTAHOBJIEHUsI IPUTOBOPA;

- CpOK Haka3zaHUs U pa3Mep OTOBITOrO CpOKa HaKa3aHUS;

- XapaKTepUCTHKa [NESHMs, 3a COBEpIUEHHE KOTOPOro OCYKIACHHBIH
OTOBIBaeT HaKa3aHUE;

- cBeeHUs 00 MCMOIHEHUH IPakAaHCKOT0 UCKa.

WMuunuatvBa nepenavyn OCy>KISHHOTO B OCYAapCcTBO, MPaXIaHUHOM KO-
TOPOro OH SBJSIETCA WM TAe MOCTOSIHHO MPOXHUBAeT, MOXKET MUCXOOUTh OT
OpraHa 3TOro rocyAapcTBa, O0JQJaloLIero Takol kommeTeHuued. Taxxe
MOJUICXKUT PACCMOTPEHHIO MPOChOAa COOTBETCTBYIOLIET0 KOMIETEHTHOIO Op-
raHa MHOCTPAaHHOI'0 rocyaapcTsa o nepenade Pd ocyxxaeHHoOro asst oTObIBa-
HUSL UM HakaszaHUs B 3TOM rocyjapcrse. JlaHHas mpocb0a 00s3aTelbHO
JIOJDKHA COIIPOBOKAATHCS IMCBMEHHBIM COIIACHEM OCYXKI€HHOTO.

Xo#aTaliCTBO OCYXkIEHHOIO O €ro Nepejayde, a TAkKe COOTBETCTBYIOILAS
npockda MHOCTPAHHOTO IOCYAAapCTBA MOTYT HAIPaBIATHCS M MOZJIEKAT pac-
CMOTpeHUI0 PD TONIBKO B TOM cllydae, ecliu:

- TIPUTOBOp CyJa BCTYIIWI B 3aKOHHYIO CUJIy U yKa3aHHOE JIMIIO HE OcC-

BOOOJMIIOCH U3 MeCTa JIUILIEHNS CBOOOIBI;

- JIMLO OCYXXIEHO 3a JEsHHA, KOTOpPhle B COOTBETCTBUU C 3aKOHOJa-
TeabcTBOM P® u rocyaapcTBa rpaxaaHCTBa UM MOCTOSHHOTO MecTa
KUTEIbCTBA OCY>KJCHHOIO SBIIAIOTCS IMPECTYIIEHUSAMH, 32 COBEP-
LIeHWe KOTOPBIX MpeaycMaTpUBaeTcs HaKa3aHWE B BUIE JIMIICHUS
cBOOOBI (TTPUHIIMIT TBOWHOW KPUMHHATEHOCTH);

- Ha MOMeHT noiydeHus PO npocsObl 0 nepenaue HEOTOBITBIN CPOK
JIMIIEHNs cBOOOJIBI COCTABIISIET HE MEHEe LIIECTH MECSLIEB;

- uMeercs 10OpPOBOJIBHOE COIJIAaCHE OCYXIEHHOIO, a B ClIydae Hecro-
COOHOCTH €ro CBOOOJHO M3BSBUTH CBOIO BOJIIO — COTJIaCHE €ro 3a-
KOHHOTI'O IIP€ACTaBUTEIIS.

B cooTBeTcTBHE ¢ HOpMaM# MEXIyHAPOIHOTO MpaBa Mpochba B KOMIIe-
TEHTHBII OpraH MHOCTPAaHHOI'O IOCYyAapcTBa O IEpeAade OCYXKIEHHOIO €ro
TpaXJaHWHA WU JIULQA, TOCTOSIHHO B HEM IMPOXKUBAIOLIET0, AJSl OTOBIBAHUS
JTUM JIMLIOM HaKa3aHWs B FOCYJapCTBE IPa)<IaHCTBA WU IIOCTOSHHOIO IIPO-
KMBaHUs, PaBHO KaK M COOTBETCTBYIOLIME Mpock0sl PD, nomkHa OBITH Ha-
IpaBieHa B MICbMEHHON (hopMe, K KOTOPOH MpuiaraiTes:
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1) ymOCTOBEpEeHHBIE KOMHWM MPUTOBOPA WM MMEIOIIUXCS MO AeNy pe-
IICHWH BBIIECTOSIINX CyNeOHBIX WHCTAHIWHN, TOKYMEHTBI O BCTYII-
JIEHUY TIPUTOBOPA B 3aKOHHYIO CHITY;

2) TEKCT cTaTell YroJIOBHOTO 3aKOHA, Ha OCHOBaHWM KOTOPOTO JIAIIO
OCYXIEHO;

3) cmpaBka O YacTH HaKa3aHWs, OTOBITON OCYXJIEHHBIM, U TOW YaCTH
HaKa3aHUs, KOTOPas MOISKUT NabHEHIIEMY OTOBITHIO;

4) cmpaBka 00 WCIOJHEHWH JOMOJIHUTEIBHOTO HaKa3aHWs, €CIM OHO
OBLIO HAa3HAYEHO;

5) JOKyMEHTBHI, KacarolIrecst NCTIOTHeHUS TPayKIaHCKOTO FCKa;

6) THCbMEHHOE COIJlache OCY)KIIEHHOIO Ha ero mnepeaady AJjsi OTObIBa-
HUsl HaKa3aHMs B TOCYIapCTBO I'Pa)kAaHCTBA WJIM MOCTOSHHOTO Mec-
Ta XUTEILCTBA, a B Cllydyae HECIIOCOOHOCTH €ro CBOOOIHO M3BSIBHTH
CBOIO BOJIIO M3-32 BO3pacTa, (PM3NYECKOTO WJIM YMCTBEHHOTO CO-
CTOSIHUSI — COTJIacHe ero 3aKOHHOTO MPeICTaBUTEIS;

7) 3aBepeHHBI TepeBON OOpalleHWs W IMpuiaraeMblx K HeMy JOKY-
MEHTOB.

[Ipr HEOOXOIUMOCTH CyJT UMEET MPaBO 3aIPOCHUTH JOTIOJHUTEIbHBIE JI0-
KYMEHTHI WJIM CBEJIEHWs, HAPUMEDP JaHHBIE O COCTOSIHUU 370POBBS M COIH-
aJIbHOM XapaKTepUCTHKE OCYXKIACHHOTO, a TakkKe WH(POPMAIHI0 O MpUMEeHe-
HAW K HEMY TPUHYAUTEIHHBIX MEpP MEIUIIMHCKOTO Xapakrepa. Takxke cyn
BIpaBe 0e3 PacCMOTPEHHs HAIPaBUThH OOpalleHHe OCYXKIEHHOTO B KOMIIe-
TEeHTHBIN opraH P® (MuHHCTEPCTBO FOCTHIIMM WM [ eHepanbHyI0 MPOKypa-
Typy P®) nas cbopa Heobxoaumoi nHpoOpMalM B COOTBETCTBUU C MOJO-
JKEHUSIMUA MEXKIyHApOJHOro aoroBopa P®, a Takxke A MpeaBapUTEIbHOTO
COTJIacCOBaHMsI BOMpOca O Mepeaaye OCyKASHHOTO ¢ KOMIIETEHTHBIM OPraHoOM
WHOCTPAHHOT'O rOCyJapcTBa.

Cratps 471 VIIK PO mpencraBisieT ncyeprbIBAIOLIMI [TepedYeHb OCHO-
BaHWH, KOTOpbIe MOTYT Jiedb B OCHOBY OTKa3a B YAOBJIETBOPEHHUH MPOCHOBI
WHOCTPAHHOTO TOCYAapCTBa UM XOJaTaliCTBa ero rpaKJaHruHa, OCyKIeHHO-
ro B P®, o mepenave »Toro imna s oTOBIBAHUS HAaKa3aHHUS B TOCYAapCTBE
€ro TPpaXIAaHCTBA W TTOCTOSTHHOTO MECTa KUTEIIbCTBA.

M3noxennsie B cT. 471 YIIK P® ocHOBaHWs OTKa3a HE SIBISIOTCS UMITE-
paTUBHEIMU.
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20. ITpu3HnaHue, NOPSIAOK U yCJA0BUS UCIIOJTHEHHs IPUTOBOPA Cy1a
HHOCTPAHHOI'0 IOCYAAPCTBa, KOTOPBIM OCYKJeH rpaxiaanuH PO,
N 119
nepeaaBaemblii B P@ 1u1s1 0TObIBAHUSA HAKA3aHUA

Cornacno 1. 21 4. 1 c1. 397 u cr. 399 VIIK P®, Bonpoc 0 nmpu3HaHUH,
nopsiike u 00 yCIOBHSIX MCIIOJHEHHUS MPUTOBOPa CyAa WHOCTPAHHOTO TOCy-
JIapCTBa, KOTOPBIM OCyXkJAeH rpaxnanvd P®, nepenaBaembiii B PO mia ot-
ObIBaHMS HaKa3aHUs, pa3penIaeTcsi CyJOM B IOPSAKE PaCCMOTPEHHS BOIIPO-
COB, CBA3AaHHLIX C UCIIOJIHEHUEM IIPUTOBOPA. KpOMe TOT'0, YKa3aHHBIC BOIIPO-
CBI TAKXKe perynupyroTcs cr.cT. 369-372 VIIK PO.
Crarpst 472 VIIK P® ycraHaBiWBaeT, YTO €CJIH TPU PACCMOTPEHUH
npejacTaBiieHus (oOpaiieHus) o nepeaade rpaxaannaa PD, ocyxaeHHOTO K
JUIIEHUIO CBOOOIBI CyI0M MHOCTPAHHOTO TOCYIapCTBA, CYJ MPHUAET K BBIBO-
Iy O TOM, 4TO JesHHe, 3a KOTOpOe OCYXKIeH rpaxnaHuH PO, He sABnsercs
MpecTymieHreM IO 3aKOHOoAaTeldbcTBY Poccuu MO0 MPUroBOp CyAa HHO-
CTPaHHOI'0 TOCY/IapCTBa HE MOXKET OBITh MCIIOJHEH B CUJIy UCTEUEHUS CPOKa
JaBHOCTH, a TaKKe IO MHOMY OCHOBAHMIO, IIPEeyCMOTPEHHOMY 3aKOHOZa-
TeNbCTBOM Poccum wiim MeXIyHapoAHBIM J0roBOpoM P®D, OH BBIHOCHUT mMoO-
CTaHOBJICHHE 00 OTKa3e B MPU3HAHWM MPHUTOBOPA CyJa MHOCTPAHHOTO ToCy-
JlapcTBa.
Bo Bcex ocTanbHBIX cydasix CyJ BBIHOCHT ITOCTAHOBJIEHUE O PU3HAHUU
¥ 00 WCIIOJIHEHUH MPUTOBOPA CyJa MHOCTPAHHOTO TOCYAAapCTBa, B KOTOPOM
YKa3bIBaeT:
1) HaMMeHOBaHHE CyAa MHOCTPAaHHOIO TOCyJapcTBa, AaTy U MECTO IO-
CTaHOBJIEHUS MIPUTOBOPA;

2) CBeJeHHs O MOCIEeIHEM MECTe KUTEIbCTBA OCYKIeHHOTO B PD, Mec-
Te ero paboTHI U pojie 3aHATHI 10 OCYKICHUS;

3) omucaHMe MpPecTyIJIEHHs, B COBEPLIEHHMH KOTOPOTO OCY>KACHHBIH
MPU3HAH BUHOBHBIM, U YTOJIOBHBIN 3aKOH MHOCTPAHHOTO TOCYapcCT-
Ba, HA OCHOBAaHMM KOTOPOI'O OH OCY>K[IEH;

4) crareto YK P®, mpenycMmaTpuBarollyl0 OTBETCTBEHHOCTh 3a TMpe-
CTYIJICHHE, COBEPIICHHOE OCYXICHHBIM;

19 Bech Teker m. 20 B3ST U3 pabotbl: Konuesckuii U.b., Bopoam A.B., 3aéudos b./[. Bbi-
Jaya JUna JUis yroJOBHOTO MPEecieIOBaHUs WIIN UCTIONHEHUS MIPUroBopa (KOMMEHTapHit
YTOJIOBHO-TIPOLIECCYalIbHOTO 3aKkoHonarenbeTBa) // Koncynbrant [lmtoc [DneKkTpoHHBIM
pecypc]: CnpaBouHas npaBoBas cuctema. — Bepcus [Ipod, cereBas. — DnekTpoH. naH. —
M.: AO KosncynbranT [Tntoc, 1992 — . — Pexxum goctyna: Kommetotep. cets Hayu. 6-ku
Towm. roc. yH-Ta, CBOOOTHBIIA.
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S) BHI U CPOK HAa3HAUYEHHOTO HakazaHUsl (OCHOBHOTO U JOIOJIHUTEIb-
HOT0), OTOBITBI CPOK M CPOK HaKa3aHWs, KOTOPOE OCYKICHHBIN
JIOJDKeH OTOBITh B PXD, ero Havamo 1 OKOHYaHWE, BUJ HCIPABUTEIb-
HOTO YUYpEXJEHUs, MOPSI0K BO3MEIIECHHS Bpela MO IPaXKIaHCKOMY
UCKY.

Ecmn mo YK P® 3a nannoe mpecTyrmiieHHe TpeNeibHbIA CPOK JIAIIEHUS
cB00O/BI MEHbILIE, YeM HA3HAUYEHHBIA MO MPUTOBOPY CyJa WHOCTPAHHOTO
rocyJ1apCcTBa, TO Cy/1 OTpeaeNsieT MaKCUMaJbHBIM CPOK JIUIIEHUS CBOOOIBI 32
COBEpILIEHNE AAHHOTO MpecTyIuieHus, npexycmorpenusiii YK P®. Ecnu co-
rnacHo YK P® nuieHne cBoOobl He PeyCMOTPEHO B KauecTBe HaKa3aHUsA
3a COBEpIIEHHOE JUIIOM MIPECTYIIJIEHUE, TO Cyl ONPEIEsieT NTHOE HaKa3aHue,
HanOoJiee COOTBETCTBYIOIIECE HAKa3aHUIO, HA3HAYCHHOMY 110 IPUTOBOPY Cyia
MHOCTPAaHHOT'O rOCYAapCTBa, B Mpeenax, ycTaHoBieHHbIX YK PO 3a nanHoe
MIpECTYIJIEHUE.

Ecnmn nprroBop cyia MHOCTpaHHOTO rocyJapcTBa OTHOCUTCS K IBYM WJIH
HECKOJIBKUM JESHUSAM, HE BCE U3 KOTOPBIX SBJISIOTCA NPECTYMIeHusAMU B PO,
TO CyJ ONpEeNeNsieT, Kakas 4acTh HAaKa3aHHsA, HA3HAYEHHOro MO MPHUTOBOPY
Cy/la MHOCTPaHHOTO TOCYJapCTBa, MPUMEHSETCS K ACSHHIO, SBISIOLIEMYCS
MIPECTYIIJICHUEM.

ITocranoBieHue cyaa oOpalaeTcs K MCIOJHEHHUIO B MOPSJIKE, YCTaHOB-
neHHoM cT. 393 VIIK P®.

B ciaydae oTMeHBl WM M3MEHEHMs NIPUTOBOpa CyJa MHOCTPAHHOTO rocy-
JapcTBa OO NMPHMEHEHWS B OTHOIICHWH JINIA, OTOBIBAIOIIETO HAKa3aHWE B
P®, uznaHHBIX B MTHOCTPaHHOM TOCYIapcTBE aKTOB 00 aMHHUCTHU WJIM O MTOMH-
JIOBAaHWW BONPOCHl HCIOJHEHHs IEePECMOTPEHHOr0 MPHUTroBopa Ccyla WHO-
CTPaHHOr'0 roCyIapCcTBa, a TaKKe MPUMEHEHUs! aKTOB 00 aMHUCTUH WJIM O TIO-
MUJIOBaHUY Pa3peniaroTcs B COOTBETCTBUY ¢ TpeOoBaHusMU cT. 472 VIIK PD.

I'paxnanun PO, B 0OTHOIIEHHHM KOTOPOTO BCTYIHII B 3aKOHHYIO CHITy 00-
BUHHUTENBHBIN PATOBOP CyJa HHOCTPAHHOTO TOCYJapCTBa, JINOO MpeICTaBU-
TeJb 3TOT0 OCYXKACHHOTO HaIpaBJIIeT XOAaTaiCTBO O mepenaye Ijs OTObIBA-
Hus HakazaHus B PO. [Nopsimok obpameHns K KOMIETeHTHOMY opraHy Pd
YCTaHaBIMBAETC MEXAyHapoIHBIM IoroopoM P® ¢ rocymapctBoM, o me-
penaye B KOTOPOE XOJATalCTBYET OCYXKIEHHBI WM €ro mnpeacTaBUTENb.
MexyHapoJHOE MpaBo MpeycMaTpUBaeT BO3MOKHOCTh OOpalIeHUsT OCy kK-
JEHHOTO JHOO ero MpeaCcTaBUTENsl KaK HeMOCPEICTBEHHO B | eHepanbHyIo
MIPOKYpaTypy, Tak U B COOTBETCTBYIOLIMIA KOMIIETEHTHBII OpraH rocyaapcr-
Ba BBIHECEHUS MMPUTOBOPA. X0JaTaliCTBO OCYKICHHOTO K JIMIIEHUIO CBOOOIBI
B MHOCTPaHHOM T'OCYJapCTBE POCCUHCKOI0 I'pakJaHUHA UM €ro NpeAcTaBu-
TeJIsl HalpaBIseTcs B CyJl, TOCTAHOBUBIIUN MPUTOBOP. X0OAaTalCTBO JOIKHO
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coliepxaTh B cebe CBeleHHs, MepeueHb KOTOPhIX YCTAHOBJIEH MEXIyHapO.-
HBIM IOTOBOPOM.

B xone cynebHOro 3aceqaHus perraeTcs BOIPOC O COOTBETCTBUH IPHUTO-
BOpa CyJia MHOCTPAaHHOIO rOCyAapcTBa 3aKOHOAATenbcTBy PO u mexayHa-
ponHoMy norosopy. IlosToMy, npu3HaB NPUroBOP MHOCTPAHHOIO Tocydap-
CTBa COOTBETCTBYIOLLMM 3aKOHOAATENbCTBY PD 1 ee MeXIyHapOIHBIM 10T0-
BOpaM, CyI BEIHOCHT OMpejAeieHre 00 HCIONHEHWH MPUTOBOpa Cyla WHO-
CTPaHHOI'0 IOCyJapcTBa.

[ToctanoBneHNe O MpU3HAHKUK W 00 HMCIOJHEHUM MPUTOBOpa CyJa MHO-
CTPAHHOTO TOCYJIapCcTBa JOJKHO COJEP)KaTh CBENEHUS, MEepeYeHb KOTOPBIX
n3noxeH B 4. 2 cT. 472 YIIK P®, kotopbie JOMKHBI OTpakaTh: HAWMEHOBA-
HUE CyJla UHOCTPAHHOI'O TOCYAApCTBa, 1aTy U MECTO NOCTAHOBJIEHUS IPUTO-
BOPa; CBElIEHUs O TOCIeTHEM MECTe XKHUTEJIbCTBA OCYKIeHHOro B PD, mecte
€ro paboThl M POAE 3aHATUI O OCY>KAEHUs; ONUCAHUE COCTaBa MpPeCcTyIule-
HUS, B COBEPIICHUH KOTOPOTO OCY>KJEHHBIN MpU3HaH BUHOBHBIM, U COCTaBa
3TOr0 MPECTYIJICHUs] HA OCHOBAHMM YTOJIOBHOTO 3aKOHA MHOCTPAHHOTO TO-
CyJapcTBa, HA OCHOBAHMM KOTOPOT'O 3TO JIULO OCY>KIEHO, C YKa3aHUEM COOT-
BETCTBYIOILKUX CTAaTE€H YrOJOBHOIO 3aKOHA. Takke B MOCTAHOBIICHUH POCCHIA-
CKOTO CyAa HOJDKHBEI OBITH ONpENeNieHbl: BUJ W CPOK HA3HAUYEHHOTO HaKa3a-
HUS (OCHOBHOTO M JIOMOJHUTENBHOTO0), OTOBITHIA CPOK M CPOK HaKazaHUS,
KOTOPOE OCYXJICHHBINA NOMKeH OTObITh B P®D, ero Havajao U OKOHYaHUE, BUJ
HCIIPABUTEJIBHOTO YYPCIKIACHUSA, MOPAAOK BO3MELICHUA Bpe€Aa IO TpaxaaH-
CKOMY HCKY.

[Nopsimox ompepeneHUst CyIOM CpOKa IJHIICHHUS CBOOOIBI, COOTBETCT-
BYIOLIETO POCCUHCKOMY YTOJIOBHOMY 3aKOHY M HPHUIOBOPY WHOCTPAHHOTO
CyJa, 0 KOTOpOMY I€pelaBacMoe JIMLO OCYXKIECHO, BKIIOYas HaKa3aHUE,
Ha3Ha4YE€HHOE B TOCY/JAapCTBE BBHIHECEHMs IMPUTOBOpPA MO COBOKYITHOCTH Ipe-
CTYIUIeHUH, 3aKkperuieH B 4.4. 3—4 c1. 472 VIIK PO®. [TonoxeHus: naHHBIX
HOPM TIPEINHCHIBAIOT, YTO CPOK JIMIIEHHsSI CBOOOBI, HA3HAUYEHHEIH MO MPH-
TOBOPY CyJa HHOCTPAHHOTO rOCYIapCcTBa C YIeTOM OTOBITOM B HHOCTPAHHOM
rocynapcTBe 4YacTu CpPOKa ATOr0 HaKa3zaHWs, HE MOXKET IPEBbILATh BEPXHETO
npejena CaHKIMH, ycTaHoBJIeHHOU B ctathe YK P®, mpemycmarpuBatomieit
OTBETCTBEHHOCTb 3a JaHHOe npecTymieHue B PO. Ecnu cankius HopMbel YK
P®, cooTrBeTcTBYyIOLIEH MPECTYIUIEHUIO, 3a KOTOpoe rpaxaaHuH Pd ocyx-
J€H B MHOCTPaHHOM rOCyJapcTBe, HE IIpellycMaTpUBaeT HaKa3aHUE B BUAE
JUIIEHUs CBOOOJBI, TO CyJl 0053aH ONpeleSnTh NHOE HaKa3aHue, Hanbolee
COOTBETCTBYIOIlI€E HAKa3aHWIO, Ha3HAYEHHOMY IO IPUrOBOPY CyJAa HHO-
CTPaHHOTO TOCyJapcTBa, B Mpenenax, ycTaHoBleHHbIX YK P® 3a nmaHHOe
IIPECTYILICHHUE.
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B Tom ciyuae, ecnu rpaxxnanuH PO ocyxkaeH B MHOCTPAaHHOM rocCyaap-
CTBE 3a JiBa U Ooyee nessHus, HO He Bce U3 HuX oTHeceHbl YK P® k mpectyn-
JISHUSIM, TO pa3Mep U BUJ HaKa3aHMsI, ITOJIEXKAIIET0 OTOBITHIO ATUM JIUIIOM B
Poccun, oTHOCATCSA TONBKO K CaHKUMH, mpexycMorpeHHod YK P® B oTHO-
[IEHUH TOTO JEsHUs, KOTOpPOE SIBISIETCS] MPECTYIIEHUEM [0 POCCUHCKOMY
YTOJIOBHOMY 3aKOHY.

YacTh Haka3aHWsA, OTOBITAasl OCYXKIESHHBIM Ha TEPPUTOPHUH TOCYAapCTBa
BBIHECEHUS TIPUTOBOPA, 3aCUYNUTHIBACTCS B CPOK HAKA3aHUS, KOTOPOE POCCHUI-
CKMI TpaXXJIaHWH JIOJDKEH OTOBITH Ha TEPPUTOPUH PoccuM, Tak KaKk HOPMBI
MEXJIYHApPOJHOIO MpaBa yKa3bIBAIOT HA TO, YTO B MOPSAKE, MPEIYyCMOTPEH-
HOM KOMMEHTHPYEMOI CTaThel, OCYIIeCTBIIETCA U ONpe/ieleHre Ha3HaueH-
HOTO TI0 MPHUTOBOPY TMEPEeAaroIIero ToCy1apcTBa JOMOIHUTENFHOTO HaKa3a-
HUSl, €CITM OHO He OBLIO WCIIOJIHEHO W 33 COBEpIIeHHE JaHHOTO IMpecTyTuie-
Hus YK PO npenycMoTpeHO Ha3HaueHWE JOMOIHUTENBHOTO Haka3zaHus. B
3TOM cliydae Cya ¢ yderoMm TpeboBanwmii ct. 45 YK P® uzdbupaer momnosHu-
TeJIbHOE HaKa3zaHWe, HanOoJiee COOTBETCTRYIOIIEE Ha3HAYEHHOMY IO MPUTO-
BOPY CyJla THOCTPaHHOI'O roCcyAapCcTBa.

MexnyHaponssle oroBopel PD HanemsroT npaBoM OCYyUIECTBIATH IO-
MUJIOBaHWE M aMHUCTHIO MEPEAAHHOTO OCYKJIEHHOTO KaK rOoCyAapCTBO BHI-
HECEHHs MPHUrOBOPa, TaK W TOCYAapCTBO OTOBIBaHMS HakazaHus. [loaTomy
JIAaHHOE JINIIO MOKET OBITh OCBOOOXKIIEHO OT OTOBIBAHUS OCTABIICHCS YaCTH
HaKa3aHUs B COOTBETCTBUU C aKTaMU 00 aMHUCTHM W O ITOMUJIOBAaHWU, W3-
JaHHbIMU Kak B PD, Tak 1 B rocynapcTse BhIHECEHHUs NTpurosopa. B nocnen-
HEM ClIy4ae Ha OCYXXIEHHOTO B WHOCTPAHHOM TOCYJapCTBE POCCHICKOTO
rpakIaHuHa, OTOBIBAIONIETO HaKa3aHue Ha Tepputopuu Pd, Taxxke pacmpo-
cTpansietcs nefctaue cT. cT. 84, 85 YK PO, m. «a» c1. 172 YUK POD.

ITocTaHoBJIeHNE CyJ]a BCTYIAaeT B CHUIIy C MOMEHTA €Tr0 BBIHECEHUS U 00-
palaercs K UCIIOJIHEHUIO B MOPsAJKe, ycTaHOBIEHHOM cT. 393 VIIK PO.

21. OTcpouka UCHOJTHEHNs IPUTOBOpPa

Cratps 398 YIIK P® ycraHaBimuBaeT, 4TO WMCIIOJHEHHE MPUTOBOpa 00
OCYXICHUM JHIa K 00s3aTeNbHBIM paboTaM, HCIPaBUTEIBHBIM paboTam,
OTPaHUYCHHUIO CBOOOJBI, ApPECTy WJIU JIMIIEHUIO CBOOOJBI MOXET OBITh OT-
CPOYEHO CYJIOM Ha OMpEACNICHHBI CPOK MPU HATUYUHU OJHOTO W3 CIIETyIO-
IIUX OCHOBAHWH:

1) OoJie3Hb OCYXJICHHOTO, MPEMSATCTBYIONIAsi OTOBIBAHUIO HaKa3aHUS, —

JIO €O BBI3JIOPOBJICHUS;
2) OepeMEeHHOCTh OCYXJICHHON WJIM HaJIMYWE Y Hee MaJIOJIETHUX JeTel
— JI0 IOCTIKEHUST MJIaIIIUM peOEHKOM BO3pacTa YeThIpHAIIATH JIET,
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3a MCKIIOYCHUEM OCYKICHHBIX K JIMIIECHWIO CBOOOIBI Ha CPOK CBHI-
e TATH JIET 33 TSHKKAE M 0co00 TSKKHME TPECTYIUICHUS MPOTHB
JIUYHOCTH;

3) TsDKKHE MOCJECTBHS WM YIpo3a WX BO3ZHUKHOBEHHUS JJIS OCYXJICH-
HOTO WJIM ero OJHM3KWUX POJCTBEHHWKOB, BBI3BAHHBIC MOXApOM HIIN
WHBIM CTUXMWHBIM O€JCTBHEM, TSKEJIOW OOJNe3HBIO WM CMEPThIO
€JMHCTBEHHOTO TPYJOCIIOCOOHOT'0 WeHa CeMbH, APYTUMH HCKIIIO-
YUTEITHLHBIMU 00CTOSTEILCTBAMH, — HA CPOK, YCTAHOBJICHHBIH CYJIOM,
HO He 0oJiee 6 MecsILIEB.

VYmrata mTpada MoXeT OBITh OTCPOYEHA WIJIM paccpodeHa Ha CPOK JI0
TpeX JIeT, €CJIi HeMeIJICHHAs yIlaTa ero SBJISAETCS AJI OCYKIEHHOTO HEBO3-
MO>KHOM.

Bompoc 06 oTcpouke HCIOMHEHHS MPUTOBOPA pelIaeTcs CyJI0M Mo X01a-
TalCTBY OCYXIEHHOTO, €r0 3aKOHHOTO MPeICTaBUTENs, OJM3KUX POJICTBEH-
HUKOB, 3aIIUTHUKA JT10O0 TI0 MPeICTaBICHUIO TPOKypopa.

OTCcpoYKa HCIIOTHEHHS ITPUTOBOPA MPEICTABIAET COOOH TIepeHoC Havasa
WCTIOJTHEHUS TIPUTOBOpa Ha 0OoJjiee MO3JIHWN CPOK BBUIY HAJIWYHS 00CTOS-
TEJBCTB, MPEMATCTBYIOIINX OTOBIBAHWIO OCY)KJICHHBIM HaKa3aHUS WJIU Jie-
JArOIIX HeMeAJIeHHOe TIPUMEHEHNE K OCYKJIEHHOMY HelleIeco00pa3HbIM 110
COOOpakeHUSAM T'YMAaHHOCTH. DTOT MHCTUTYT MPEACTaBisieT COOOHW HCKIIFO-
yeHue 13 o01Iero npaBuia 00 00sA3aTeTbHOM UCIIOJHEHUH MTPUTOBOPA TIOCTe
BCTYIJICHUA €T0 B 3aKOHHYIO cymylzo. OTCcpouka MCIOJHEHUS] MPUTrOBOpa
BO3MOYXHA TOJIEKO OT HaKa3aHWH, yka3aHHbIX B 4. | cT. 398 VIIK PO, u B
YaCcTH IPYTUX HaKa3aHWH, BKIIIOYAs JIOMOJHUTENbHBIE, HE JIOTYCKACTCS.

3aKOH HE pacKpbIBaeT MOHATHUS 3a00JIeBaHUS, TIOATOMY PElIeHHEe BOIPO-
ca O TOM, MPEIATCTBYET JIM JaHHOe 3a0oJieBaHWe OTOBIBAHWIO HaKa3aHWS,
HaXOIWTCSA B KOMITETEHIIMU cyaa. B mmoboM citydae ¢akT 3ab0seBaHUS J0J1-
eH OBITh TIOJTBEPXKIEH COOTBETCTBYIOIIUMH MEIUIIMHCKUMH 3aKITFOYCHU -
MU, He BBI3BIBAIOIIMMU COMHEHHI B CBOEH JIocToBepHOCTH. [Ipu 3TOM 00513a-
TEJIbHO JOJIKHO OBITh BBIICHEHO, MOKET JIM IIOBJIEYb 3a CO00I HEMEIEHHOE
OTOBIBaHUE HaKa3aHWs 0CO00 TSHKKUE IMOCHEICTBUS IS OCYXACHHOTO WIIH
ero cembu'”'. TIpu 0GHApYKEHUH GONE3HH, KOTOPas MPEMITCTBYeT OTObIBA-
HUIO HaKa3aHWs, y JIMI, OTOBIBAIOIINX HAaKa3aHWE B MeCTaX JIMIIeHUs CBOOO-
JIbI, CIIEIyeT PYKOBOJICTBOBAaThCS COBMeCTHHIM [Ipukazom MuHHcTEpCTBa
3npaBooxpaHenuss PO n Munucrepctsa roctunuu P® ot 9 asrycra 2001 r.
Ne 311/242 «O6 ocBOOOXAEHUH OT OTOBIBAHHS HaKa3aHHWS OCYXKIECHHBIX K

120 Huxonox B.B. VicnonHexne npurosopa: Jlekuus. — Omck, 1998. — C. 13.
"' Cm.: BBC. - 1882. — Ne 6. — C. 8-9.
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JIUIICHUIO CBOOOIBI B CBS3U C TSDKEJIOW 0OJIE3HBIOY», B OCTATBHBIX )K€ CITyda-
SIX TOJDKHO OBITh MPEICTAaBICHO SKCIEPTHOE 3aKIOUeHHe O TOM, YTO OOHa-
PYyKE€HHast Y OCY)KIEHHOTO OOJe3HB SBJSIETCS NPEISITCTBHEM Ui JalbHeH-
nrero oTObIBaHMsI UM HakazaHus. [Iopsmok 0CcBOOOXKICHUS OT HaKa3aHUS IO
Oone3Hu TaKke pernamentupyercs [locranonenuem [IpaButensctBa PO ot
6 tepansa 2004 r. Ne 54 «O MeIUIIMHCKOM OCBHICTEIHCTBOBAHUH OCYK-
JICHHBIX, TPENCTaBISIEMBIX K OCBOOOXKICHHIO OT OTOLIBAHWS HAKa3aHUS B
CBS3M C OOJIE3HBIOY», KOTOPBIM yTBepkeHbl [IpaBuiia MEIUIIMHCKOTO OCBH-
JeTeIbCTBOBAHMS OCY)KICHHBIX U MepeueHb 3a00JIeBaHMU, MIPEMATCTBYIOIINX
OTOBIBAHMIO HAKA3AHHS

B crmydae HesICHOCTH WJIM COMHEHUH B MEIMIIUHCKOM 3aKJIIOUCHUH B CY-
I[e6HOC 3aceqaHue MOryT 6I)ITI) BbI3BaHbl Bpaiu, MOATOTOBHUBIINE 3aKJIHO4YEC-
HHUE O COCTOSIHUH 3/I0POBbS OCYKIEHHOT0. He McKIroueHo Ha3HAYeHNE COOT-
BETCTBYIOIICH CyNeOHO-MEIUIMHCKON WITH CYyAeOHO-TICUXUATPHIECKON JKC-
NEePTU3HLI 10 06HII/IM MIpaBujIaM Ha3HA4Y€HU Cy}le6HbIX OKCIICPTU3.

[Ipu BEIHECEHMH TTOCTAHOBJIEHUS 00 OTCPOYKE HCIIONHEHHS MPUTOBOPA
CYJIbsl MOXKET BO3JIOKUTH HA OJDKHOCTHBIX JIUIL JIEYSOHOTO YUPEHACHUS, TIC
HaXOJMTCS OCY)KACHHBIN Ha M3JIeUeHHH, 00S3aHHOCTh COOOIIATh CYy O BbI-
3IOPOBJICHUH U BBIIIICKE OCYXIEHHOTO.

BepeMeHHOCT 1 HaNMUmMe y OCYKISHHOM MaJOJNETHUX NIeTel B BO3pacTe
a0 14 net SBIAIOTCS CAMOCTOSTENILHBIMHA OCHOBAHUSIMM OTCPOYKH HUCIIOJIHE-
HUSI TIPUTOBOPA M TOATBEPKAAIOTCS MEIWLIMHCKUMHU CIIPAaBKAMH W CBUJE-
TEJILCTBOM O POXKAeHNH peOeHKa. VcmoaHeHne IpUroBopa mo 3THM OCHOBa-
HUSIM OTKJIIBIBACTCS 10 JOCTHXKCHUS MITAIIINM peObeHKoM 14-eTHero Bo3-
pacrta. IIpu pemiernu Borpoca 06 OTCPOYKe MCIIOIHEHHsI IIPHUTrOBOpa MO 3TO-
My OCHOBAHHWIO BO BHHMAaHWE TaKke MPUHUMAIOTCS TaKWe OOCTOSTEIhCTBA,
KaK OTHOIICHUE OCYXKICHHOH K BOCIIMTAaHUIO peOEHKa, SBISIETCS I OHa
KOPMSIIIEH MaTepbio, UMEIOTCS JIM HEOOXOJMMbIe YCIIOBHSI ISl IIPUCMOTpA 33
IeTEMH B Cllydae OTKa3a B OTCPOUYKE OTOBIBAHWS HaKa3aHHs, BO3MOXKHOCTD
OCYXKICHHOH B MEPUOJ] OTCPOYKU HOBOTO MPECTYIUICHHS WM MHBIX IPaBO-
HapyIlIeHUH U T.IL.

OO0muit cMBICTT OCHOBaHWH, chopMyIMpoBaHHBIX B I1. 3 1. 1 ¢T. 398 VIIK
P®, 3akmodaeTcs B TOM, 9TO B CHIIY HOCTHITIETO OCY)KICHHOT'O HECYACThS
(nmoxap, cTuxuitHoe OEJICTBUE WM CMEpPTh €IWHCTBEHHOTO KOPMMJIbIIA Ce-
MbH) Oe30TiarateJbHOe WUCIOJHEHHE MPHUTOBOpa YIPOXKAET TSHKKUMH HeoO-
PATUMBIME TIOCIIEACTBUSAMH Ul OCY>KICHHOTO WM €T0 CeMbH. YKa3aHHEIE
00CTOATENbCTBA JODKHBI OBITh MOINTBEPIKICHBI TOKyMeHTanbHO. Ciemyer

122 Hayuno-npaktiueckoe mocoGue mo npumenenuio YIIK PO, — M., 2004, — C. 298,
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OTMETHUTb, YTO MEepeueHb OOCTOATENBCTB, YKa3aHHBIX B 1. 3 4. 1 cT. 398 YIIK
P®, ne sBnserca ucuepnsiBatomM. Cylibsi MOXKET NpU3HATH TaKOBBIMU M
IpyTHe O0CTOATENBCTBA, €CIM OHH CBHIETEIBCTBYIOT O TOM, YTO HEMeEIJIeH-
HOE MCIIOJIHEHUE HaKa3aHWs MOXKET TAKKE IOBJIEYb TSHKKHME IOCHIEICTBHA
JUI OCY>KJIEHHOT'O WJIU €r0 CEMBH.

[Ton HEBO3MOXKHOCTBIO YIIATHI mTpada ClieyeT IOHNMATh OTCYTCTBHE
Yy OCYKAEHHOTO HEoOXOAMMOW IEeHEKHOW CyMMBI Ha MOMEHT OOpamieHus
IIPUrOBOPa K UCIOJHEHHIO, HO OTHIOJb HE IOJHYI0 MMYILIECTBEHHYIO HECO-
CTOSITEIBHOCTH. boee Toro, K YUCIy TaKMX OOCTOSITENBCTB CIEIYET OTHECTH
Y HaCTYIUICHHE TSHKKMX MaTepUalIbHBIX MOCIEICTBUH AN OCYKIEHHOTO WM
YJICHOB €T0 CEMbU B ClIyyae HEMeJICHHOM ymiaTel wTpada.

Crates 31 YUK PO ycranaBimBaeT, YTO OCYKJCHHBIM K mrTpady 0e3
paccpodkH BBHITUIATH 00s3aH ymIaTUTh uTpad B Teuenne 30 mHeH co mHS
BCTYILICHMs IIPUTOBOpa CyJa B 3aKOHHYIO CHIly. B ciydae, ecnu ocyxkaeH-
HBII HE UMeeT BO3MOXKHOCTH €AMHOBPEMEHHO YIIaTUTh IITpad, CyJ MO ero
XOJaTaiCTBY W 3aKIIOUSHHIO CYIeOHOTO MPHCTaBa-UCTIONHUTENS MOXET pac-
CpOUUTH YIUIATy IITpada Ha CPOK IO TPeX JeT.

OcyXAeHHBII K Tpady ¢ paccpouKkoi BHIMIATHI, a TAKKE OCYKIESHHBIH,
B OTHOLIEHHWU KOTOPOIO CyXI B COOTBETCTBHM C YacCTbIO BTOPOW HacTOALIEH
CTaThH MPUHSI PEIICHNe O PAcCPOUKe YIIIATH mTpada, 00s3aHEl B TEUCHIE
30 gHeil co OHs BCTYIUIEHUS IPUTOBOPA WM PELIEHUs CyJa B 3aKOHHYIO CH-
Ty yIIaTUTh NEepBYI0 YacTh mTpada. OcTapmimecs: 4acTd mrpada ocyKIeH-
HBII 00s513aH YIUIAYMBATh €KEMECSIYHO He MO3THee MOCTIeTHEr0 THS KaXKI0TOo
MOCJIEAYIOLIErO MeCALa.

22. CHsiTHE CyIMMOCTH

Cratbs 400 VIIK P® ycranaBnuBaeT, 4TO BOIPOC O CHATHM CYJUMOCTH
B cooTBeTCTBUU cO cT. 86 YK P® paspemaercst mo xomaraiicTBy auIa, OT-
OBIBIIETO HaKa3aHWE, CYJOM FIH MHPOBBIM CyIbeil TIO YTONOBHBIM IeNiaM,
OTHECEHHBIM K €ro MOJCYAHOCTH, II0 MECTY >KUTEIbCTBA JAHHOTO JIUIIA.

VYdactre B Cy#eOHOM 3aceJaHdH JIMIA, B OTHOLICHWH KOTOPOTO pac-
CMaTpUBaeTCs X0AaTalCTBO O CHATHM CYyIUMOCTH, 0043aTeIbHO.

B cyne6HOM 3acefaHuM BIpaBe yuyacTBOBATh NPOKYpPOpP, KOTOPBIH H3Be-
1aeTces O NMOCTYNMBLIEM XOﬂaTaﬁCTBe.

PaccMmoTpenne xopmaTtaiicTBa HAYMHASTCA C 3aCIyIINBaHUS OOBICHEHHUN
7ML, 0OpaTUBILIErocs ¢ XOAaTalCTBOM, I1OCJIE Yero UCCIeaAyTCs MIpecTaB-
JICHHBIE MaTE€pUajibl U BBICIYIIUBAIOTCA MPOKYPOP W HUHBIC WA, MpuUIjia-
IIIeHHEIE B Cy/IeOHOE 3aceaHue.
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B ciyuae oTkasa B CHATHUM CYJUMOCTH IMIOBTOPHOE XOJIaTaliCTBO 00 3TOM
MOXeT OBbITh BO30YKICHO Tiepe] CyJ0M He paHee YeM IO UCTEeUYEHUH OJTHOTO
rojaa co JHs BEIHECEHMS ITOCTAHOBJIEHHUS 00 OTKase.
Cratbsa 86 YK P® onpenensaer, 4yTo JIMIO, OCY>KJIEHHOE 3a COBEPILICHUE
npeCTynneHm[, cyuTaeTcs Cy)lI/IMI)IM CO OHA BCTyHJ’[eHI/IS{ O6BI/IHI/ITGJ'[I>HOFO
MIPUTOBOPA CyJla B 3aKOHHYIO CHJTy O MOMEHTA TMOTalIeHUs] I CHSTHSI Cy-
nuMocTH. CyauMocTh B cOOTBETCTBUU ¢ YK P® yunThiBaeTcs pu peruanse
NPECTYIUIEHUH U IIPU Ha3HAUE€HUU HaKa3aHMUs.
JInmo, ocBOOOXKAEHHOE OT HAaKa3aHUs, CYUTACTCS HECY TUMBIM.
CyaumocTh moramaeTcst:
a) B OTHOIICHHUU JIUII, YCIIOBHO OCY KJICHHBIX, — [0 UCTECUCHUU HCIIBITA-
TEIBHOTO CPOKa;

0) B OTHOIICHHH JIMII, OCY)XJICHHBIX K OoJiee MSITKAM BUIaM HaKa3aHUH,
yeM JUIICHUE CBOOOMBI, — IO MCTEUYEHUH OJHOTO T'0Ja IOCje OTOBI-
THA UKW UCIIOJTHECHUS HaKa3aHUs,

B) B OTHOIIECHWH JIUI, OCY)XJCHHBIX K JINIICHUIO CBOOOIBI 3a TIPECTYI-
JIeHUs1 HeOOJIBIIION WM CPEHEN TAKECTH, — MO0 UCTCUYCHUH TPEX JIET
MOCJI€ OTOBITHS HaKa3aHMUSI,

I) B OTHOUICHWH JIUI], OCY)KJIEHHBIX K JIMIICHHUIO CBOOOJBI 3a TIKKHE
TIPECTYIJICHUS], — 0 UCTEUEHNH IIeCTH JIET TIOoClie OTORITHUS HaKa3a-
HUA;

J) B OTHOIICHWH JIMII, OCYXJIECHHBIX 32 0CO00 TSKKHE MPECTYyTUICHHS, —
10 UCTEYEHNN BOCBMH JIET MTOCJIE OTOBITHS HaKa3aHMs.

Ecnm ocykJIeHHBIM B YCTaHOBJICHHOM 3aKOHOM TOPSIKE ObUI JOCPOYHO
OCBO60)K}1€H oT OT6I:IBaHI/IH HaKa3aHUuA WU H60T6LITa$[ Y4YaCcThb HaKa3aHUS
OblTa 3aMeHeHa 0ojiee MATKAM BHIOM HaKa3aHWs, TO CPOK MOTAIIeHUs Cy -
MOCTH HMCUUCISIETCS UCXOJ M3 (DAKTUYECKH OTOBITOTO CPOKa HaKa3aHWS C
MOMCECHTAa OCBO60)K}1€HI/I$I oT OT6bIBaHI/IH OCHOBHOI'O U JOIIOJIHUTECJIILHOT'O BU-
OB HaKa3aHWM.

Ecnm ocyxaeHHBIN mocie oTOBITHS HakKa3aHUs Bell ce0s 0e3ynpevHo, TO
10 €10 XOI[aTafICTBy C}/I[ MOXET CHATH C HEIro Cy}lI/IMOCTb 0 UCTCUYCHUA CpO—
Ka MorameHus Cy IMMOCTH.

IToramenvie wim CHATAE CyJUMOCTH aHHYJIUPYET BCE TIPABOBBIE MTOCIEI-
CTBUS, CBA3aHHBIE C CYJUMOCTHIO.

C X0JaTaliCTBOM O CHSTHH CYJUMOCTH MOXeT o0pamaThcsi TOJBKO cam
OCYXXICHHBI J0 MCTEUeHWs cpoka ee moramienws. [Ipm moaroroBke mare-
pYaoB U XOAaTalCTBAa OCYXIEHHBIA MOXET IMOJIb30BAaThCS YCIyraMH aJBo-
KaTa, OJHAKO CaMO XOJATalCTBO MOXKET ITOAATh TOJLKO JIMIIO, OTOLIBIIEE
HaKa3aHHe.
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[MomMuMoO XomaTalicTBa B Cy/ TaKXKe MPECTABIISIOTCS 3aBEPEHHBIC KOIHU
IPUTOBOPA U ONpe/ieeH I (IIOCTaHOBIEHHU) BBIIIECTOSIIMX CYI0B, CIIpaBKa
00 OTOBITHH OCYXJCHHBIM OCHOBHOTO M [OMOJIHMTENLHOTO HaKa3aHHi, KO-
MU TPUKA30B O TOOMIPSHUSAX W B3BICKAHWSAX, MATEPHANbI, MOITBEPIKIAI0-
Me Bo3MellleHne yiep0a, MpuuuHeHHOTro TpectymienueM. Cyn no cobcet-
BEHHOW MHHUIIMATHBE MOXET MCTPeOOBaTh MM 00s3aTh MPEACTABUTH CBEJe-
HUSL O CYAMMOCTH, CIIPaBKy HIIM ParoOpT Yy4acTKOBOTO-YIOJHOMOUYEHHOIO
MWJIMIIUHA O IOBEACHUHN OCYXKJACHHOT'O IO MECTY KHUTCIILCTBA.

VTroJ0BHO-NIPOLIECCYalIbHBIM 3aKOHOM YCTaHOBICHO 00s3aTejbHOe yua-
CTHe JHIla, MoJaBUIero xojaaraiictBo. O MOCTYyNHUBIIEM XOJaTaliCTBE H3Be-
[IaeTcs MPOKYPOpP, KOTOPHIH BIpaBe y4acTBOBAThH B CyleOHOM 3acedaHun. B
cylnebHoe 3acellaHNe MOTYT OBITh MPHUIJIANICHBI W JpPYyTHE JIALA, €CIH CYJ
MOCYUTAET HEOOXOIMMBIM BBICIIYIIIATh UX B CYJA€OHOM 3aceIaHUU.



3AK/IIOYEHHUE

B netictBytomem YIIK P® moapoOHO H3IOXKEH MOPSIOK paspelieHus
CYJIOM BOIIPOCOB, KacarolUXCsl UCNONHeHus nmpurosopa. K uuciy 6e3ycios-
HO TOJIOKUTEILHBIX MOMEHTOB MOXXHO OTHECTH: pa3rpaHHuYeHHe BCeX BO-
MIPOCOB HCIOJIHEHHS MPUTOBOpPA HAa [IBE OCHOBHEBIE TPYIIIBL OOpalieHne K
WCIIOJTHEHWIO TIPUTOBOPOB, OMpeNeNeHni U ocTaHoBIeHu (T71. 46) u mpo-
M3BOJICTBO IO PACCMOTPEHUIO U Pa3pelIeHHI0 BOIPOCOB, CBA3aHHBIX C HC-
TOJIHEHWEM TpUroBopoB (r1. 47); 3aKperjieHre OTAETbHBIX HOPM, pPeryiu-
PYIOIIMX TMPOIecCyalbHBIE BO3MOXKHOCTH OCyXJeHHOTo (4. 3 cr. 399 VIIK
P®); mpenocraBneHue OCyXIEHHOMY IpaBa MHUIUUPOBATH MpOlEecCyalb-
HYIO JIeATEeNIbHOCTh, HANPAaBJICHHYIO Ha YJYYIIEHWE CBOETO IOJIOKEHUS, B
chy4asiX, ykazaHHbBIX B 3akoHe (1. 2 4. 1 cT. 399 VIIK P®); BO3MOXHOCTH
ydacTus aaBokara (m. 9 u. 1 ct. 53, u. 4 c1. 399 VIIK P®); Hanenenue yua-
CTHHKOB TMPOU3BOJICTBA MPABOM O0XAJIOBaHMS PEIeHUH cyaa MepBOW WH-
CTaHIINH, KacarIIUXCs BOMPOCOB HcIoyHeHMs mpuroopa (cT. 401 YIIK PD)
U T.IL

PasrpannyeHne BOMPOCOB HCIONHEHHUS TMPUTOBOpA HA B TPYMIBI —
«ObpatueHre K UCIOTHEHUIO TIPUTOBOPOB, OTPENEIeHII W TOCTAHOBICHHI
u «I[Ipon3BOACTBO MO PAaCCMOTPEHUIO M Pa3pelIeHnI0 BOIPOCOB, CBA3aHHBIX
C UCTIOJIHEHWEM TPUTOBOPA» — CBUJIETENILCTBYET O MPU3HAHUM 3aKOHOJATe-
JeM 0coboro conepyKaHUs MPOIECCYalbHONW IEATENFHOCTH MO0 paccMoTpe-
HUIO U Pa3peLIeHnI0 BOMPOCOB, CBA3aHHBIX C UCIOJIHEHUEM MIPUTOBOPA, YTO
MO3BOJIIET BECTH PeUb O CO3JaHMU OTAEIBHOIO MPOLECCyaIbHOrO MOPSAKA
JUIS pa3pelleHns 3THX Ael. BMmecTe ¢ TeM, Kak crpaBelIMBO YKa3bIBAIOT He-
KOTOpbIe yueHble, peann3oBanHbii B YIIK P® momxom HOcWT B OOMbIIEH
CTEeNEeHN UCKYCCTBEHHBIM XapaKTep, MOCKOJbKY CylaeOHas NesTeNbHOCTh MO
PaCCMOTPEHUIO W Pa3pelIeHUIO0 BOMPOCOB, BO3ZHUKAIOUINX MPU MCIIOJHEHUH
MIPUTOBOPA, a TaKXKe IEATENFHOCTh 10 OOPAIIeHUIO PUTOBOPOB K MCIOIHE-
HUIO MOTYT IPE/IIECTBOBATH APYT APYTY K MEHATHCA MECTAMH'

[IpenocraBnenne oCyXJACHHOMY MpaBa WHUIIMAPOBAThH MPOLECCYATbHY IO
JIeATeNbHOCTD, HAIIPABIEHHYIO Ha YJIy4llIeHHEe CBOErO PAaBOBOTO MOJIOKEHUSI
B CIIydasx, YKa3aHHBEIX B 3aKOHE, 0€3yCIIOBHO, BEI3BIBAECT 0l00peHre. Mex Iy
TEM HCKITIOYEHHE W3 3TOTO MEePeUHs MPOU3BOJICTB, UMEIOIIUX «BOWHYIO Ha-

123 Hukomox B.B. VcnionseHue npurosopa. — Omck, 1998. — C. 31.
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MPaBJIEHHOCTHY (KaK Ha yJIy4llleHHe, TaK M Ha YXyZAIIEeHHE MOJOXKEHHs OCy-
YKJICHHOTO, HAaIIPUMep, IPU PacCCMOTPEHUH BOIpoca 00 M3MEHEHUH BHJA HC-
MIPaBUTEIBHOTO YUPEKAEHHsI, 00 OTMEHE YCIOBHOTO OCY>KACHHUS), 3aCTaBUIIO
Koncturyunonnsiit Cyn PO BelHECTH psill peLIeHHi, B KOTOPBIX (DaKTUYECKH
OBUIO TIPU3HAHO MPABO OCYXKACHHOTO MHUIIMMPOBATH MPOIECCyalbHYIO Jes-
TENFHOCTH BO BCEX CIIy4Yasx PacCMOTPEHHs BOIpoca 00 YIydIIeHHH eTo IOo-
JIOKEHHMS.

VYka3piBas Ha BO3MOXKHOCTh y4YacTHsl aJIBOKaTa B Jielax, KacaloUIMXCs
WCIIOJIHEHUs NIPUT0BOpa, 3aKOHOAATE b BEChbMa IMPOTHBOPEYMBO ONPEIEIIUII
MpoLecCcyanbHOe MOJ0KEeHNE ITOr0 YYacTHHKA, B OJHOM Cy4dae UMEHYs ero
3amUTHUKOM (. 9 4. 1 cr. 53 VIIK P®), B mpyrom — anBokatom (4.4
cT. 399). B pesynbraTe Ha MpaKkTHKe BCTae€T BOMPOC O MPOIECCYaTbHBIX BO3-
MO>KHOCTSIX 3TOT'O YYaCTHHKA CYIONPOU3BOCTBA.

3akperuisisi MpaBo 00XKaJoBaTh pPElICHUS, BHIHECEHHBIE CyJaMU MepBOil
WHCTAaHIIMMU TI0 [O€JiaM, KacCarolmUuMCs pa3pelI€HUsl BOMNPOCOB HCIOJHECHUA
MIPUroBOpa, 3aKOHOAATENb YMOJ4ajl, KOMY KOHKPETHO M3 y4aCTHUKOB IpH-
HaJJIS)KUT 3TO MpaBo. B urore, yunteiBas (akyJIbTaTHUBHBIN XapakTep yua-
CTHsI TIPaKTHUUYECKH BCeX CYOBEKTOB, Ha MPAKTHKE BECbMa YacTO BO3HUKAIOT
MPO0JIEMBI, CBSI3aHHBIE C 00KAIIOBAaHHEM TaKUX PEIICHUN.

HekoTopble U3 3TUX BONPOCOB HALIM CBOE pa3pellieHHe B MOCTaHOBIIE-
HUAX W PEHICHUAX BBICHINX cyﬂe6m,1x OpraHoB — KOHCTI/ITyHI/IOHHOFO n
Bepxosroro Cynmop P®, a Taxke ckiajplBaronieiics cyaeOHOW MpaKTHKE.
Bmecre ¢ TeM OKOHYATEeNbHYIO TOUKY JOJDKEH MOCTaBUTh 3aKOHOIATEb,
BHECS COOTBETCTBYIOILIME U3MEHEHUS B YTOJIOBHO-IIPOIIECCyalbHBIN 3aKOH.

K coxanenuto, KpoMe OTMEUEHHBIX HEIOCTaTKOB, HAedcTByrommii YIIK
P® ob6omen BHUMaHuEM MU Oosiee cepbe3Hble MPOOJEeMBbl, Kacaroluecs Hc-
MOJIHEHUSI TPUTOBOPA.

1. IIpoGiema copepkaHus MpoliecCyallbHON NIEeATeNILHOCTH. 3aKperuisis B
cT.cT. 398, 399 n 400 YIIK P® npornenypsl cyneOHOTO pa3doupaTenhCTBa,
3aKOHOJATelNlb He PACKPBUI UX CTPYKTYPY M colep)kaHHue, 000ia1 BHUMAaHH-
€M BOMPOCHI, Kacaroluecs MOATOTOBKU K Cy/IeOHOMY 3acelaHulo, MOJTHOMO-
YUl CyJpU NMpPHU NOCTYMJIEHUH COOTBETCTBYIOLIMX MaTepHalioB, CTPYKTYPHI,
MopsiiKa M pUTyaia cyaeOHOTO 3aceaHus, MpeaelioB CyIelcKoro yecMoTpe-
HUSI ¥ TIpaB CyJa MO cOOMpaHMIO J0Ka3aTeldbcTB. OTMEUYEHHBIE BOIPOCHI
HMMEIOT NPUHLMIIMAIBHOE 3HaYeHHe, YUUTHIBAs YIPOIIEHHBIA XapakTep pac-
CMaTpPUBAEMBIX ITPOU3BOJCTB.

2. IlpoueccyaiibHbie BO3MOXHOCTH YUYAaCTHMKOB CYIOIPOM3BOJACTBA.
HenictByrormmii YIIK PO B u. 3 c1. 399 VIIK P® onpenensier Toiapko mpo-
LeccyajbHble BO3MOXHOCTH OCY>KIEHHOI'O, HO MPH 3TOM OTCTaBJIsIe€T OTKpPbI-
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TBIM BONPOC O HAIMYUU aHAJOTMYHBIX BO3MOXKHOCTEH y IPYyTUX y4aCTHUKOB
IPOU3BOACTB, NPEKAEC BCEro, MPEACTABUTEAA OpraHa U YUPCIKACHUA, UCIIOJI-
HSIOIINX Haka3aHue, W MpoKypopa. OueBHIHO, YTO MpaBa JaBaTh OOBICHE-
HUSI WIN BBICKA3bIBATh CyJly CBO€ MHEHUE O BO3MOXKHOCTH INPUMEHEHUs TOii
WJIA MHOM Mephl HEAOCTATOYHO AJISI OJHOLIEHHOTO y4yacTus B CyieOHOM 3a-
cemaHud. Y 3THX YYaCTHHKOB O0OBEM MPOLECCYalbHBIX BO3MOXKHOCTEH IO
JKeH OBITh, 10 KpaliHEel Mepe, He MEHbLIe, YeM Y OCY>KIEHHOTO.

3. TecHo cBsA3aH ¢ MpoOJIeMOii TpolIecCyalbHBIX BO3MOXKHOCTEH BOMPOC
00 MHHIIMMPOBAHUM MPOLECCYAIFHON NesSTeTbHOCTH. YTOJIOBHO-IIPOIECCY-
aNBHBIA 3aKOH KecTKo IuddepeHImpyeT mporeccyaibHble BO3MOXKHOCTH
YYaCTHUKOB MPOM3BOACTBA MO BO30YXKICHMIO MpoLEcCyalbHOH AeaTelbHO-
CTH B 3aBHCHMOCTH OT HaNpaBJIeHHOCTH Mpou3BoiacTBa (4. 1 cT. 399 VIIK
P®). Onnako, kak MOKa3bIBaeT MPAKTHKA, HE BCeTOa OOCTOATENHCTBA KOH-
KPETHOTO JieNa MOIYT YKJIaAblBaTbCsi B IPOKPYCTOBO JIOXE YTOJOBHO-
IPOLIECCYyallbHOIO 3aKOHAa. 3aBMCHMBIM XapakKTep OCY>KIEHHOI'O, HEOIHO-
3HayHas HalpaBJI€HHOCTb OTIEJNbHBIX I[POM3BOACTB, MOTEHLHUAJbHAs BO3-
MO>KHOCTb IIPEBAINPOBAaHUS BEJOMCTBEHHOIO UHTEPECA, HENOCTaTOYHAs Ma-
TepuaipHas O00ECHeYeHHOCTh M TPaAMOTHOCTh HEKOTOPBIX OCY)KIEHHBIX
MPEATOoNaraloT MPeNCTaBIeHNe PAaBHBIX MPOIECCYalTbHBIX IpaB MO BO30YXK-
JIEHUIO YTOJOBHO-IIPOLIECCYalIbHBIX MPOU3BOJCTB, HAMPaBIEHHBIX Ha pa3pe-
HICHUE BOIIPOCOB HUCIIOJHEHHSA NPHUTIOBOpa, TPEM OCHOBHBIM YYaCTHUKaM —
OCYKIIEHHOMY, ITPECTABUTENIO OpraHa U yupeKAeHNs1, UCTIONHAOLMX HaKa-
3aHMe, U TIPOKYPOPY — HE3aBHCHMO OT HAlpaBJIEHHOCTH pa3peliaeMoro Bo-
npoca. CoBpeMEHHbIH 3apyOeKHBIN OMBIT UAET 110 ITOMY IIyTH.

4. IlpumeHneHune Mep npoleccyalbHOro NpuHyxaeHus. [IpuMenenue mep
MpoLEeCcCyaIbHOTO MPUHYXKACHUS (3aepXKaHuid U apecTa OCYKIEHHOro, ykK-
JIOHSIIOILETO OT OTOBIBaHMsI HAKA3aHMs, HE CBA3aHHOTO C M30isLuel oT 00-
IIECTBA) PEryJUpyercsl Kak yToJOBHO-NPOIECCyadbHBIM, TaK M YTOJOBHO-
WCIIOJHUTEIBHBIM 3aKOHOM, IIPH 3TOM 3a4acTylO0 MMEIOTCS MPOTUBOPEUHs B
MIPaBOBOM pEryJHpOBaHUU. B 3TOI CBsI3M NpeAcTaBiseTCs, YTO MOMHMO
NpUBEACHUA B COOTBETCTBUE OTHUX 3aKOHOB, HCO6XOJII/IMO TaKXe€ MpeayCcMoT-
pethb B YIIK PO B03MOXXHOCTE 3a/iep>KaHus OCYKIEHHOTO C TPEI0CTaBIICHU-
€M TaKoro IMOJHOMOYMs He TOJBKO OpraHaM BHYTPEHHHX [eJl, HO U COOTBET-
ctBytouuM noapasneneHussMm ®CUH MIO P®, npu 3Tom ueTko ykaszaTh B
3aKOHE OCHOBAaHUS €ro NPHMEHEHHS C yUeTOM CIenn(UKH paccMaTpHBae-
MBIX MPOU3BOACTB. Kpome Toro, He0OX0IMMO pacIIMpUTh ClIyyau MpUMEHe-
HUS 3TUX MeEp, NPENYCMOTPEB 3aJEPKAHUE U apecT yCIOBHO-IOCPOYHO OC-
BOOOXKIIEHHBIX B Clydae HapylleHUs UMH ycinoBui YO u Hanmuus OCHOBa-
HUM K €r0 OTMEHE.
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5. CyneOHblii KOHTpPOJIb. HecMOTpst Ha JIOBOJIBHO JIETANIBHOE PETYJIHPO-
BaHUE BONPOCOB CYACOHOTO KOHTPOJS B yTOJOBHO-MCIIOJHUTEIHLHOM 3aKO-
HOJZIaTeJIbCTBE, YIOJIOBHO-IIPOLECCYalIbHBIA 3aKOH HE 3aKpeIuiseT HU OIHOM
MPOIIETyPhI, CBA3aHHON C PACCMOTPEHHMEM Kajlod W MHBIX O0paIeHui 0Cyxk-
JICHHBIX ¥ TaKXke APYTUX CyObEKTOB Ha HETPaBOMEPHBIEC ICHCTBUS IOJIKHO-
CTHBIX JIML IpY UCIIOJHEHUM MMM Haka3zaHuil. B pe3ynbraTe HeKoTOpbIE CY-
IV BBIHYXKIEHBI MCIIONB30BATh Ul pa3pelIeH s TaKuX OOpalleHui Ipoun3-
BOJICTBA, COBEPUICHHO JUIS 3TOTO HE MpelycMOTpeHHble (Hampumep, mops-
JIOK, 3aKkperisieMblit B cT. 125 VIIK P®). B cBsi3u ¢ 3TUM, ycTpaHEHHE 3TOTO
npoOena MyTeM BHECEHHS COOTBETCTBYIOIIeH HOpMEI B cT. 397 VIIK P®
co3/1aj0 Obl OCHOBBI JUIA Pa3BUTHUA MHCTUTYTa CyIAeOHOT0 KOHTPOJIS MpUMe-
HUTENBHO K UCMIOJIHEHUIO MTPUTOBOPA.

6. Hakonen, neiictByrommii YIIK P® He pemmn HEKOTOpPHIX Mpodiem,
CBSI3aHHBIX C KOHKPETHBIMH BOMPOCAMH, KACAIOIIMMUCS UCTIOJHEHHUS PUTO-
Bopa. K mpumepy, B YIIK PO Tak xe, kak u B npeasiaymeMm YIIK PCOCP
HE Hallllla CBOETO pelleHus MpodjeMa HOPMAaTHBHOTO OIPEAEIICHIS TTepEeUHs
COMHEHHI M HESICHOCTEM, pa3pellaeMbIX CyIOM MPU WCIOJIHEHWU MPUTOBO-
pa. JleticTByromas cyaeOHas MpakTHKa TakKe COACPIKUT JOCTATOUYHO Mpode-
JIOB IpU pelieHuu 3Toro Bompoca. C Ipyroil CTOPOHBI, MONOXKEHUs . 47
VIIK PO neperpyxeHbl HOpMaM¥, HE OTHOCSIIUMUCA K TPAaBOBOMY pETYJIH-
POBaHHIO JTOTIOJHUTENILHBIX MPOW3BOJACTB. B 3TOW CBA3M JIOTHYHBIM OBLIO
uckmounTh U3 ri1. 47 VIIK P®, Hanpumep, HOPMBI, peryiIupyoime peadu-
JUTALMOHHOE MTPOU3BOACTBO.

[IpencraBnsercs, 9YTO OCHOBHBIE IYTH COBEPILIEHCTBOBAHUS MPaBOBOTO
peryJiMpoBaHusl UCTIOJHEHHUS NPUTOBOpa B OynkaiiliieM OyyllieM B IEpPBYIO
ouepenb TOIDKHBI OBITh HAIIPaBJICHBI Ha PEIIeHNe OTMEUSHHBIX MTPOOIIEeM.
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Ha HapylIeHHEe ero KOHCTUTYLHMOHHBIX mpaB 4. 3 cT. 72 YK P®: Omnpenenenne
Koncturynuonsoro Cyna P® or 12.07.2005 r. Ne 310-O // KoncynbsranT Ilmoc
[DnexTponnbii pecypc]: CripaBouHas npaBoBas cucrema. — Bepcust [Ipod, cere-
Bas. — DnekTpoH. AaH. — M.: AO KouncynbranT Ilmtoc, 1992 — . — Pexxum nocry-
na: Komnbtotep. cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOOIHBIN.

06 omkasze B IPUHATUU K PACCMOTPEHUIO KajloObl rpaxkaaHuHa [ nagkosa B.M.
Ha HapylIeHWe ero KOHCTUTYUMOHHBIX mpaB cT. 125 u 397 VIIK P®: Omnpenene-
nue Koncturyuuonsnoro Cyna PO Ne 365-O or 18.11.2004 r. // KoHcynbTanT
[Imroc [Dnextponssiit pecypc]: CmnpaBouHas mpaBoBas cucTteMa. — Bepcus
ITpod, cereBast. — DnexTpoH. gad. — M.: AO Koncynbrant Ilmtoc, 1992 — . — Pe-
xuM gocryna: Kommnetorep. cetb Hayu. 6-ku Tom. roc. yH-Ta, CBOOOIHBIMA.

06 omkase B IPUHATUM K PACCMOTPEHUIO kao0bl rpakaanuna Jlemko A.1O. Ha
HapylIeHne ero KOHCTUTYIMOHHBIX mpaB cT. 106 YUK P®: Onpenenenve Kon-
cturyuronHoro Cyaa P® or 24.03.2005 r. Ne 152-O // Koncyabraut Ilmoc
[Dnexrponnslit pecype]: CipaBounasi mpaBoBas cucrema. — Bepceus [Ipod, cere-
Bas. — DnekTpoH. aaH. — M.: AO Koncyastant [lmoc, 1992 — . — Pexum nocty-
na: Komnetotep. cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOOIHBIN.

06 omka3ze B PUHATHH K PacCMOTpPEHHIO xanoObl rpakaanuHa Edanosa A.B.
Ha HapylIIeHHWE ero KOHCTUTYHHOHHBIX mpaB cT. 106 YUK P®: Omnpenenenue
Koncturynuonnoro Cyna P® ot 23.06.2005 r. Ne 296-0O // KoncynbsranT Ilmoc
[Dnexrponnslit pecype]: CipaBounasi mpaBoBas cucrema. — Bepceust [Ipod, cere-
Bas. — DnekTpoH. aAaH. — M.: AO Koncynastant [Imtoc, 1992 — . — Pexum nocty-
na: Komnsiotep. cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOOIHBIN.

06 omxkaze B NpUHATUM K paccMoTpenuto Kypranckoro ropoackoro cyaa Kyp-
FaHCKOM 00J1acTH 0 MpPOBEpPKE KOHCTUTYHMOHHOCTH 4. 3 ¢T. 10 YK P® u n. 13
cT. 397 VIIK P®: Onpenenenve Koncturyunonnoro Cyna P® ot 10.07.2003 r.
Ne 270-O // KoncynbranT Ilntoc [Dnexktponnslii pecypce]: CrpaBouHas mpaBoBast
cucrema. — Bepcwust [Ipod, cereast. — Dnektpon. aaH. — M.: AO KoncynbTaHnt
ITnroc, 1992 — . — Pexum gocryna: Komnstotep. cets Hayu. 6-ku Tom. roc. yH-
Ta, CBOOOIHEIN.

0630p cyne6HOM paboTbl FrapHU30HHBIX BOEHHBIX CYA0B [10 PACCMOTPEHUIO YTO-
JoBHBIX Jien 3a 2004 1. // O630p cyneOHol npakTuku BepxosHoro Cyna PO ot
23.06.2005 r. // Koncynbranr Ilmoc [OnexkrpoHHslil pecypce]: CnpaBoyHas mnpa-
BoBas cuctema. — Bepcus [Ipod, cereas. — DnektpoH. AaH. — M.: AO KoHcyb-
taHT [lnroc, 1992 — . — Pesxum nocryna: Kommnetotep. cetb Hayu. 6-xu Tom. roc.
YH-Ta, CBOOOHBIIA.

Onpeodenenue BK BC PO No 41-0264/97 ot 17.02.1998 r. no neny Spemuyka //
Koncynprant [lntoc [Dnekrponnsiil pecype]: CrpaBouHas nmpaBoBasi cucTemMa. —
Bepcus [Ipod, cereBast. — DnekrpoH. aaH. — M.: AO Koncyasraur [Tntoc, 1992
— . — Pexxum nocryna: Kommetorep. cetb Hayu. 6-ku Tom. roc. yH-Ta, cBo-
OOHBIN.
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44.

45.

46.

47.
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49.

50.

Onpeoenenue CK BC P® Ne 6-032/2001 no neny HaceipoBa // Koncynbrant
IImroc [DnexTponHslii pecypc]: CropaBouHass mpaBoBas cuctema. — Bepcus
[Ipod, cereBas. — Dnekrpon. AaH. — M.: AO Kouncynwtant Ilmtoc, 1992 — . — Pe-
kM foctyna: Komnetorep. cets Hayu. 6-ku ToM. roc. yH-Ta, CBOOOHBIA.
Onpedenenue CK BC P® no neny PyGana // 3akonHocTh. — 1998. — No 7. —
C. 58-59.

Ilepeyeny MeAMUMHCKHUX IMPOTHBOIOKA3aHUI K OTOBIBAHMIO HaKa3aHUS B OT-
JenbHBIX MecTHOCTAX Poccuiickoit Depepann ocyXI€HHBIM K JIMIIEHUIO CBO-
6oxpr: yrBepxeH [Iprkasom Munzapasa PO Ne 346 u [Ipukazom Muntocra PO
Ne 254 ot 28 aBrycra 2001 r. / KoncynbsranT [Tntoc [DnekrpoHHbIil pecypc]:
CripaBouHas npaBoBasi cuctema. — Bepcus [Ipod, cereBass. — DnekTpoH. aaH. —
M.: AO Koncynsranr [lntoc, 1992 — . — Pexxum goctyna: Kommbrotep. cets Ha-
yu. 6-ku ToM. roc. yH-Ta, CBOOOJHBIIA.

Ilo deny o mpoBepke KOHCTUTYIMOHHOCTH Tojoxenwid 4. 1 ct. 130 YUK PO B
cBsi3u ¢ xxanobamu rpaxaan [1.JI. Bepewaka, B.M. I'nagkosa, M.B. ['onbiieBa n
K.II. Hanunosa: [loctanoBnenne Koncturyumonnoro Cyna P® ot 27.02.2003 r.
Ne 1-IT // Koncynbrant [lntoc [DnektponHslii pecype]: CripaBouHasi npaBoBas
cucrema. — Bepcus [pod, cereas. — DnekTpoH. aad. — M.: AO KoHcynbTaHT
ITmoc, 1992 — . — Pexxum noctyna: Komnbtorep. cetb Hayu. 6-ku Towm. roc. yH-
Ta, CBOOOTHEINA.

I1o deny 0 MpoBepKe KOHCTUTYLIMOHHOCTH TMOJIOXKEeHUH cT. cT. 77.1,77.2,uu. 1 u
10 ct. 175 YUK P® u cr. 363 VIIK PCOCP B cBsi3u ¢ )anoboit rpaxiaHuHA
A.A. Kuzumosa: [locranosnenne Koncrurynuonnoro Cyna P® ot 26.11.2002 r.
Ne 16-IT; O6 oTka3e B MPUHATHUH K PACCMOTPEHUIO JKanoObl rpaxjaHnHa Mowu-
ceea B.M. Ha HapylieHne ero KOHCTUTYLIMOHHBIX TpaB 4. 9 ¢T. 16 4. 9 c1. 175
YUK PO u 4. 1 ct. 399 VIIK P®: Onpenenenne Koncruryumnonnoro Cyna PO
or 15.07.2003 r. Ne 304-O // Koucynbrant Ilntoc [DnexktpoHHBIN pecypc]:
CripaBouHas npaBoBasi cuctema. — Bepcus IIpod, cereBas. — DnekTpoH. aaH. —
M.: AO Koncynsranr [lmtoc, 1992 — . — Pexxum goctyna: Kommbrotep. cetp Ha-
yu. 6-ku ToMm. roc. yH-Ta, CBOOOJHBIH.

Ilo acanobe rpaxxnanuna Anuyrosa C.b. Ha HapyllleHHE ero KOHCTUTYILIMOHHBIX
npas 1. 5 4. 1 c1. 399 VIIK P®: Onpenenenne Koncrurynuonnoro Cyna PO or
18.11.2004 r. Ne 364-O // Koncynbrant [Tntoc [DnekrponHslit pecype]: Crpa-
BOYHas mpaBoBas cucrema. — Bepcus Ilpod, cereBas. — DnekTpoH. naH. — M.:
AO Koncynpranr [Imtoc, 1992 — . — Pexxum noctyna: Komnbiotep. cetp Hayud.
6-ku Tom. roc. yH-Ta, CBOOO/IHBIN.

Ilo srcanobe rpaxnannna ['mankosa B.M. Ha HapylleHHE €ro KOHCTUTYLIMOHHBIX
npaB 4.3 c1. 175 YUK PO u nn. 2 u 5 u. 1 cr. 399 VIIK P®: OnpeneneHue
Koncruryuuonnoro Cyna P® or 18.11.2004 r. Ne 363-O // KoncynwranT [Tntoc
[DnexTponHbIit pecypc]: CripaBouHast npaBoBas cucrema. — Bepcus [Ipog, cere-
Bas. — DnekTpoH. AaH. — M.: AO Koncynerant [lmtoc, 1992 — . — Pexxum gocty-
na: Komnetorep. cetb Hayu. 6-ku ToM. roc. yH-Ta, CBOOOHBIA.
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51.

52.

53.

10.

11.

1o srcanobe rpaxnanuna Cunoposa C.A. Ha HapyLIEHUE €0 KOHCTUTYLIMOHHBIX
mpaB 4. 1 c¢1. 74 YK P® n u. 1 cr. 399 VIIK P®: Onpenenenne Konctutyunon-
Horo Cyzna P® ot 04.11.2004 r. Ne 342-O // Koncynbrant Ilttoc [DnekTpoHHbIi
pecypce]: CnipaBouHas npaBoBasi cuctema. — Bepeus [Ipod, cereas. — DneKkTpoH.
nad. — M.: AO Koncynbrant Ilntoc, 1992 — . — Pexum nocryna: KommnbtoTep.
cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOOIHBIN.

Cyoebuas npakTuka K YrojoBHOMY kojekcy Poccuiickoit @enepauun. — M.,
2001.

Yeonoeno-npoyeccyanvnuiii kopexke PCOCP ot 27 okr. 1960 r. // T'apant [Dnek-
TpoHHBIN pecypc]: CnpaBouHas nmpaBoBasi cuctema. — CeTeBasi Bepcusi. — DJek-
TpoH. AaH. — M.: I'apant-Cepsuc, 1990 — . — Pexxum nocryna: Kommnbrorep. cetb
Hayu. 6-ku Tom. roc. yH-Ta, CBOOO/IHBIN.

b. Monorpaduu, tucceprauum, apropedepatsl AUccepTaLuid,
y4eOHUKH, yueOHble M HAYYHO-TIPAKTHYECKHE 10c0o0Hsl, CTAThH,
KOMMEHTApUHU U COOPHHUKHU

Aoamenxo B./]. TlpoueccyanbHble CTaauu, CBS3aHHbIE C peann3alyeil Npuroso-
pa, onpeeNeHus U ocTaHoBieHus cyja. — Kemeposo, 1993.

Aoamenxo B.J[. CoBeTckoe YroJoBHO-NpOLECCYalbHOE MPEACTaBUTEIbCTBO. —
Tomck, 1978.

Aoamenxo B.J]. CymHOCTb U IpeAMET 3auiuThl 00BUHsIeMoro. — Tomck, 1983.
bexewxo C.II. 3amuTa Kak npoueccyaibHas QyHKLUsS B COBETCKOM YT'OJIOBHOM
nporecce / Bonpockl yrojaoBHoro npasa u npotecca. — MuHck, 1958.

beceoun A.B. 3amura B cTaauu UCIOJIHEHHs Mpuroropa: ABroped. Iuc. ...
KaH[I. ropuj. HayK. — Boponex, 1996.

bubuno B.H. KoHCTUTYLUMOHHbIE NMPUHLMIBI NPaBOCYIUS M MX pealu3alus B
CTaJNX UCTIOTHEHUsI MpUroBopa. — MuHck, 1986.

boiikos A.J]. Tpetbs Bnactb B Poccuu. — M., 1997.

bopucesuu I'l. OGecnieueHre MpaB U 3aKOHHBIX HWHTEPECOB OCYKIACHHOTO B
CTaAMu MCHOJIHEHUS mpurosopa: Aproped. Iuc. ... KaHxA. ropui. Hayk. — JL,
1986.

bopucesuu I' . IOpuaudeckas npupoja yCI0BHO-AOCPOUHOIO OCBOOOXKIEHUS
OT HaKa3aHMs B BUJIE JIMIIEHUs] cBOOO b // Poccuiickoe 3aKOHOIATENbCTBO: TE€O-
pus, MpaKkTUKa, NpodiemMsbl pa3Butus. — [lepmb, 1997.

Banovuues B.B. Yronoeusiii nponecc: Kype nekuuii. — CII6.: KOpunuueckuit
uentp [Ipecc, 2004.

Bonooapckuii I1.I IHCTUTYT AOCPOYHOTrO OCBOOOXK/CHHUS M TIPAKTHKA €ro MpHu-
meHeHwus // CoB. rocyaapcTBoO U npaBo. — 1957. — No 7.
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28.

Boponun O.B. TIpou3BOACTBO 10 PACCMOTPEHUI0 U Pa3pELIEHUI0 BOMPOCOB,
CBSI3aHHBIX C YCIIOBHO-OCPOUHBIM 0cBOOOXAeHHEeM. — Tomck, 2004.

Tenvghep M. O MOBBILIEHUH POJIU CyJla B UCTIPABJIEHUH U TIEPEBOCIIMTAHUU OCY-
KaeHHbIX // Coupanuctuyeckas 3aKoOHHOCTh. — 1970. — Ne 5. — C. 52.

Tununckutr . . YuacTue ajBokaTa B CTaJUM MCIOJIHEHUs! npurosopa // Bo-
MPOCHI 3aIUTHI IO YTOJIOBHBIM Aenam. — JI., 1967.

Inaskoea B.H. XapakTepuCTHKa NMpeAMETa J0Ka3bIBaHUS U JI0KA3aTENbCTB IO
Jenam o0 yCIIOBHO-ZIOCPOYHOM OCBOOOXKICHMM OT Haka3aHus // AKTyalbHbIe
BOIIpOCHI NpaBoBeeHus. — Tomck, 1978.

Ipomos H., Kones B., Huxonatiuenxo B. 3akoHHas cuia npuroBopa // Poccuii-
ckas roctuius. — 1998. — Ne 1. — C. 13.

Jlobposonvckas T.H. JlesTenbHOCTb Cy/a, CBSI3aHHAS C UCIIOJIHEHUEM MPUTOBO-
poB. — M., 1979.

Eeponetickuii cyn o npaBam denoseka. M30pannsie pemenus: B 2 1. T.1. — M.,
2000.

Egumos M.A. TlpobneMsl TUIIEHUs] CBOOOIB! KaK BUJIA HAKa3aHUs B 3aKOHO/a-
TENbCTBE, Cy/eOHOM M MCIPAaBUTENLHO-TPYIOBOM MpakTUke: ABTOpe(d. ... JHC.
JIOKT. opua. Hayk. — JI., 1966.

Kooexcor Tlonbmn. YrooBHBIM KOAEKC. YTOJIIOBHO-UCHIOIHUTENbHBIN KOJEKC.
YronoBHO-TIpoIieccyallbHBIN Koaeke (Beiaepkku). — M.: PRI, 1998.

Konuescxuii U.B., Bopbam A.B., 3aéuooe B.J]. Brinaua nuua Ui yrojJoBHOTO
npecieOBaHNsl WIA HCIOJHEHUS] TNpPUroBopa (KOMMEHTapuil yroJoBHO-
npoleccyalbHOro 3akoHoaarenbeTa) // Koncynbrant [Tinroc [DnekTpoHHBIH pe-
cype]: CnpaBouHas mpaBoBas cucrema. — Bepeus IIpod, cereBast. — DneKTpoH.
naH. — M.: AO Koncynptant [lmtoc, 1992 — . — Pexxum noctyna: Kommneiorep.
cetb Hayu. 6-ku ToMm. roc. yH-Ta, CBOOO/IHBIH.

Kommenmapuii x YronoBHo-npoueccyanbHomy koaekcy PCOCP / Ots. pen.
B.W. Paguenko; nox pen. B.T. Tomuna. 3-e u3a., nepepa0. u gom.. — M.: FOpaiir,
1999.

Kommenmapuii x YronoHo-npoueccyainbHomy koaekcy PCOCP / Ilog pen.
B.M. Casuukoro, b.T. besnenkuna, I[1.A. Jlynunckoit, U.JI. [lerpyxuna. — M.:
ITpocnekr, 1999.

Kopnykoe B.M. TIpaBoBO#i cTaTyC JMYHOCTH B YTOJOBHOM CYJIONPOU3BOJCTBE //
[TpoGnemsl mpaBoBOro craTyca B yrojoBHOM mnpouecce. — Caparos, 1981.
Kyyosa O.®. I'apanTuu mpaB JTUYHOCTH B COBETCKOM YTOJIOBHOM MpoIiecce. —
M., 1973.

Kyyosa 3.®. Vicnonnenue npurosopa. — M., 1960.

Jlapun A.M. YTonoBHBIH Mpolecc: CTPYKTypa NpaBa M CTPYKTypa 3aKOHOja-
TenbcTBa. — M., 1985.

Jlumeunose P.B. Pa3pemeHne cyJJoM BONPOCOB, BO3HUKAIOIIMX B MPOLECCE HC-
MOJIHEHUs puroBopa. — Boponex, 1964.
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Jynunckasa I1.A., Cnepancxuii M. H. Tlopsaok paspelieHus BOIPOCOB, BO3HU-
KaIoLIMX B CTAJANU MCIIOMHEeHuUs npuroopa // Col. 3akoHHOCTb. — 1967. — Ne 2. —
C. 37.

Mapmuwinyux E.I'., Paovkog B.I1., FOpuenxo B.E. OxpaHa NpaB M 3aKOHHBIX WH-
TepecoB JUYHOCTU B YTOJIOBHOM cyJonpou3BojcTse. — Kumunes, 1982.
Mapmowinyux E.I., Paovkog B.I1., FOpuenxo B.E. OxpaHa NpaB 1 3aKOHHBIX WH-
TepecoB JUUHOCTU B YTOJIOBHOM cyJonpou3BojcTse. — Kumunes, 1982.
Mamesuenxo A.E. IlpuroBop cyna u ero ucnonnenve. — Munck, 1968.
Mameuenko E.A., Bubuno B.H. YT0I0BHOE CYJI0NPOU3BOICTBO M0 UCIIOJIHEHUIO
npurosopa. — Musck, 1982.

Mepbi yronoBHOH OTBETCTBEHHOCTH, HE CBA3aHHbIE C U30JALUEN OT olllecTBa:
[TocoOue At COTPYAHUKOB yrOJOBHO-UCIOJIHUTEIbHBIX MHCIEKIMA. — ToMCK,
2003.

Muxeenxo M.M. Jloka3biBaHWE B COBETCKOM YTOJIOBHOM CYIONPOU3BOACTBE. —
Kues, 1984.

Hasacaposn B.P. TlpaBo Ha 3aliuUTy MOJ03pEBAEMOro, OOBUHAEMOr0 U MOJCY-
JIMMOro B yrojgosHoM npouecce. — CII6., 2000.

Hayuno-npakmuueckuii KOMMEHTapuii K YTOJOBHO-IIPOLIECCYATEHOMY KOIEKCY
Poccuiickoit ®enepaunu / Ilox pen. B.M. Jlebenesa; Hayun. pea. B.I1. BoxbeBsa.
- M., 2002.

Hayuno-npaxmuyeckoe nocodue no npumenenuo YIIK P® / Ilox pen. a.10.H.,
npod., npeacenarens Bepxosroro Cyna P® B.M. Jlebenesa. — M., 2004.
Huxkoniox B.B. UcnonHenue npurosopa. — Omck, 1998.

Huxomox B.B. YronoBHo-ucnoiaaurtenbHoe cyaomnpousBoactso B CCCP. — Jluc.
... JOKT. topuJl. HayK. — M., 1990.

Huxomox B.B. YronoBHo-ucnonaurensHoe cynonpou3soactso B CCCP. — Up-
KyTcK, 1989.

Opnoe FO.K. OcHOBBbI TeOpUM Jl0Ka3aTelIbCTB B YrOJIOBHOM Ipolecce. — M.,
2000.

Ilepnoe H./[. Ucionnenue npurosopa. — M., 1963.

Hempyxun H.JI. CBOOOAA TMYHOCTH M YTOJOBHO-IIPOLIECCYaTIbHOE MPUHYXK/IC-
Hue. — M., 1985.

ITvrunes J[.H. CynebHoe pa3OMpaTenbCTBO MO JefiaM 00 YCIOBHO-A0CPOYHOM
OCBOOOXXIEHUM U3 MECT JIMIIEHUsI CBOOOMB! ¢ 00s3aTeNIbHbIM MPUBICUEHUEM K
TpyAy: ABToped. ouc. ... KaHa. 1opui. HayK. — Xapbkos, 1981.

Paxynoe P.J]. Y4aCTHUKM YrOJOBHO-IPOLIECCYAIIBHOM NEATENBHOCTH. — M.,
1961.

Pyones B. TlenuteHumapHblii cyaps (K BOIpocy O cyaeOHOM KOHTpoOJie 3a Hc-
MoJIHeHUWeM HakasaHwuii) // Poccuiickas roctunms. — 2001, — Ne 8.

Coopnux nocranosnenuii Ilnenymos Bepxosubix Cynos CCCP u PCOCP (Poc-
cuiickoil denepanyin) Mo yroyoBHEIM Aenam. — M., 1996.

Csupuodos M.K. VICTOUHMKH JOKa3aTeNbCTB, MCIOJIB3yEeMble MPU pa3pellieHun
Jiest 00 yCIIOBHO-I0CPOYHOM 0cBOOOKAeHUH. — ToMmck, 1974.
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Csupudos M.K. Tlopsok pazpewienus Jei 00 yCiIoBHO-I0CPOYHOM 0CBOOOXK 1e-
HMM OT Haka3anus. — Tomck, 1972.

Ceupuoos M.K. CymHOCTb W TIpeIMET CTaJuM MCHOJHEHUS IMPUroBopa. —
Tomck, 1978.

Cnacennuxos b.A. TlpuHynuTenbHble Mepbl MeIMIMHCKOr0 xapakrepa. — CII6.,
2003.

Cnupuoonos b.M. TIpokypopckuii Haa30p B CTaUK WCIOJIHEHUs MPUroBOpa. —
M., 1983.

Tynauckuii B./]. ImeeT mu MecTo 0Ka3bIBaHWE B CTaAMU UCTIOJHEHHS MPUTOBO-
pa? // 3akonHocThb. — 2001. — Ne 10.

Tynauckuii /{.B. Ctagus MCIOJHEHUS! PUTOBOpPa B YTOJOBHOM CYJIONPOU3BOJ-
cTBe: ABTOped. AUC. ... KaHI. opua. Hayk. — M., 2004.

Yeonosnwiii npouecc Poccun: Yueouuk — M.: IOpaiit-M3nat, 2003.
Yeonoeno-npoyeccyanvroe npaBo: YueOHUK IS ropuandeckux By3oB. — CII6.:
IOpuanuecknii uentp Ipecc, 2004.
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Llvinkun A.JI. TlpaBo Ha 3aIIUTy B KACCALMIOHHOM U HaJ30pHOM MPOM3BOJICTBE U
Ipy UCIOJHEHUH npurosopa. — Caparos, 1965.

Ulanymos M.C. TIpobnembl COBEpIIEHCTBOBAHUS MIPaBOBOTO CTaTyca rocyuap-
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Inunes B.H. YuacTHUKHM YronoBHOro npouecca. — MuHck, 1970.

FOpxesuu H.A. Peanuzauus npaBoobecneunTenbHON QYyHKIMK B CTaUK Tpea-
HUs 0OBHUHsIEeMOro cyny. — Tomck, 1991.
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